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PREFACE. 



In laying the present Yolnme before the public^ the Author tmsts, 
that a sufficient apology may be found in the growing interest that is felt 
in all that relates either to the law or practice of Life Assurance^ and 
the increasing importance of the institutions by which the latter is con- 
ducted. To this he may add^ that he has been himself induced to un- 
dertake its preparation^ by the belief that notwithstanding the eminent 
array of authors who have written on the subject of Assurance, the law 
of Life Assurance, has not, up to the present time, been treated from 
its Equity side. He therefore hopes that an essay, in which some of 
the numerous equitable and conveyancing points continually arising in 
practice are considered, may prove not unacceptable either to the pro- 
fession or to that numerous and important class to which the management 
of Life Office is entrusted. He has endeavoured to condense into a 
small compass, such an amount of legal information as he has imagined 
likely to be useful, and which, if considered as a mere compilation, would 
at least require many bulky and expensive volumes to produce. 

His task has been rendered the easier in that he has found it desirable 
to deal with the subject in its legal aspect alone, leaving it to other pens 
to treat it commercially, financially, or mathematically. To have done 
otherwise would have been to trespass upon the province of others, and, 
he apprehends, have materially injured the usefulness of the book by 
dog^ng it with extraneous matter, and so far prevented it becoming 
that which its Author has desired to make it — a concise practical Law 
Book. 

Temphf November, 1858. 
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LAW OF LIFE AJSSURAIfCE. 



PART L 



CHAPTBB I. 

THI ITATUBB OT THB OONTBAOT AV THS OOMHON tiAW, Aim A8 

MODIFIEI) BT THS STATUTX LAW. 

1. The contxact of InsaraDce has been defined by Tindal, C. J.^ to be 
that in which a sum of money '' as a preminm is paid in consideration of 
the insurers incurring the risk of paying a larger smn npon a given con- 
tingency ."(a) The contract of life insurance may be further defined to 
be that in wnich one party agrees to pay a given sum upon the happen- 
ing of a particular event contingent upon the duration of human life, in 
consideration of the immediate payment of a smaller sum or certain equi- 
Talent periodical payments by another. This consideration in money is 
termed the premium or premiums, and is paid either in one suna, when 
it is termed a single premium ; or by a succession of periodical instal- 
lments, usually yearly or half-yearly, in which case the first instalment 
ia always paid in advance^ The party receiving the premium and giving 
the security, is termed the assurer or insurer; the party paying the i»e- 
mium, and to whom or to whose representatives the security is made, 
the assured or insured ; the qontingency insured against, the risk ; and 
the written instrument containing the contract, the policy. 

2. The uses of such a contract are obviously manifold, '^ it having 
*been found by experience," to use the words of Charters of the r i^a-i 
Koyal Exchange and London. Assurance Corporations; << to- be of ^ -^ 

(a) Patterson r. Powell, 9 Bing. 329. 

July, 1863.-^ 
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benefit and advantage for persons having offices, em|)lojment8, estates, 
or other incomes determinable on the life or lives of themselves or others, 
to make assurances on the life or lives upon which such offices, employ- 
ments, estates, or incomes are determinable." By this means the mer- 
chant or professional man may secnre for his family, by anticipation, 
that provision which would otherwise have required a long life of care to 
obtain. The debtor, whose income is dependent on his life and exertion, 
may protect his creditor from that loss which his early death would 
occasion, and thereby obtain time and opportunity for the gradual extinc- 
tion of his liabilities. The tenant for life, or the annuitant, the lessee 
for lives or years determinable with lives, or the copyholder, may, by a 
moderate payment proportionate to his means, obtain for his property 
the advantages of a permanent investment, and thus in the latter case 
relieve it, at least to a great extent, from the onerous character of its 
.tenure. 

2. In addition, however, to these legitimate uses, such a contract is 
obviously liable to abuse, and may become a matter of speculation or 
mere gambling, rather than of prudent investment; and to such an 
extent was this abuse formerly carried, that, in the year 1774, it became 
the subject of parliamentary discussion,(&) and a statute was passed 
r «q -I ^intitled « An Act for regulating Assurances on Lives, and for 
I- -I prohibiting all such Insurances, except in cases where the per- 
sons insuring shall have an interest in the life or death of the person 

(b) From the year 1720 much of the legitimate business of the city of London 
was usurped by speculatiye or gambling assurances. " Policies were opened on 
jthe lives of public men with a recklessness at once disgraceful and injurious to the 
morals of the country. That of Sir Robert Walpole was assured for many thou- 
sands ; and at particular periods of his career when his person seemed endangered 
by popular tumults, as at the Excise Bill, or by party hate, as at the time of his 
threatened impeachment, the premium was proportionately enlarged. When 
George 11. fought at Dettingen, 25 per cent, was paid against his return. The 
rebellion of 1745, as soon as the terror which it excited had passed away, was 
productive of an infamous amount of business. The members of Garraway's, the 
assurers at Lloyd's, the merchants of the Royal Exchange, being unable to raise 
or lower the price of stocks any more by reports of the Pretender's movements, 
made sporting assurances on his adventures, and opened policies on his life. 
Sometimes the news arrived that he was taken prisoner, and the underwriters 
waxed grave. Sometimes it was rumoured that he had escaped, and they grew 
gay again. Thousands were ventured on his whereabouts, and tens of thousands 
on his head. The rebel lords who were captured in that disastrous expedition, 
were another source of profit to the speculators. The gray hairs of Lord Lovat 
did not prevent them from gambling on his life. The gallantry of Bal merino, and 
the devotion of Lady Nithsdale, raised no soft scruples in the' minds of the brokers: 
and when the husband of the latter escaped from the Tower, the agitation of those 
who had perilled their money on his life, and to whom his violent death would 
have been a profit, is described as noisy and excessive. Ko sooner was it known 
that he had escaped, than fi:«8h policies were opened on his re-capture ; and great 
must have been the indignation of his high-minded wife when she afterwards heard 
this trait of city character." As subsequent events occurred, the same proceedings 
were repeated. '* Successes and disasters were all the same to the assurers. The 
seals of a Prime Minister or the life of a highwayman answered equally the pur- 
pose of the policy mongers ; and India or Minorca, Warren Hastings or Admiral 
Byng, were alike to them if they could put money in their purses." " There was 
absolutely nothing on ^hich a policy could be opened that was not employed as 
the opportunity of gambling." — Francis, Annals of Life Assurance, p. 140. 
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insored/' and enacting that <<no insaranee ahonld be made by any per- 
son or persons^ bodies politic or corporate, on the life or lives of any per- 
son or personsy or on any event or events whatsoever, wherein the per- 
son or persons for whose use and benefit, or on whose account, such 
policies should be made, should have no interest, or by way of gaming 
or wagering; and every insurance made contrary to the true intent and 
meaning thereof should be null and void to all intents and purposes/'M 

*This statute, which is commmonly called the Gambling Act, ■- 41^ -^ 
b extremely important, and calls for our consideration section by L J 
section ; but, in the first place, it is desirable to consider what is the 
true nature of the contract as originally defined at common law, and 
afterwards the general scope and construction of the statute as modifying 
or explaining it. 

In so doing, we may premise that the statute does not extend to 
Ireland. When policies have been effected by persons resident in Ireland 
with English companies, the question may arise upon actions brought 
in that country, whether the statute operates upon them. As, however, 
the object of the statute is to discharge certain transactions *on r ^^e -1 
the part of the assured* and not to relieve or benefit the insurers, *- '^ 
it is conceived that it cannot do so.(^) 

4. Life insurances seems divisible into two classes; first, that in which 
the risk is, strictly speaking, a contingent event, or one that may or 
may not happen ; as, for example, when a premium is paid to secure a 
sum of money if A. should die before B. : secondly, these in which the 
event assured against is certain, and the only element of uncertainty is 
the question of the length of time which will elapse before it will hap- 

(c) 14 Geo. 3, c. 48. "An act for regnlfttmg insnrances npon lives, and for pro- 
hibiting all such insurances, except in cases where the persons insuring shall hare 
an interest in the life or death of the persons insured. 

I. " Whereas it hath been found bj experience that the making assurances on 
lives or other events wherein the assured shall have no interest, hath introduced 
a mischievous kind of gaming: for remedy whereof be it enacted bj the king's 
most excellent majestj, by and with the advice and consent of the lords spiritual 
and temporal, and commons, in the present parliament assembled, and by the 
anthority of the same, That from and after the passing of this act, no insurance 
shall be made by any person or persons, bodies politic or corporate, on the life or 
lives of any person or persons, or on any other event or events whatsoever, wherein 
the person or persons for whose use, benefit, or on whose account such policy or 
policies shall be made, shall have no interest, or by way of gaming or wagering; 
and that every assurance contrary to the true intent and meaning hereof shall be 
noU and void to all intents and purposes whatsoever. 

"II. And be it further enacted, That.it shall not be lawful to make any policy 
or policies on the life or lives of any person or persons, or other event or events, 
wiUiout inserting in such policy or policies the person or persons' name or names 
interested therein, or for whose use, benefit, or on whose account such policy is so 
made or underwrote. 

"IIL And be it further enacted. That in all cases when the insured hath interest 
in such life or lives, event or events, no greater sum shall be recovered or received 
from the insurer or insurers than the amount or value of the interest of the insured 
in snch life or lives, or other event or events. ^ 

"lY. Provided always. That nothing herein contained snail extend or be con- 
stmed to extend to insurances bona fide made by any person or persons, on ships' 
goods or merchandizes ; but every such insurance shall be as valid and effectual 
in the law as if this act had not been made." 

(tf) See Ferguson v. Lomax, 2 Drury k War. 120. 238. 
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pen, and the sum assured become, consequently, payable ; as when the 
premium is paid to secure a sum of money upon the death of A. The 
first of these appears simply ai wager, or mere aleatory contract, the pre- 
mium being a stake put at haaard upon the chance 4ji the contingency 
happening, or, according to Johnson's definition of a Wager, <<a thing 
pledged upon a chance/' If the contingency odours, the assui^rs lose the 
sum assured ; if it does not, the' assured loses the premium. A contract 
of the second class seems to di£Fer from a mere wager, in the ielement of 
certainty ]nyolYed,ithe event being sure to happen at some period, and 
may be thought to assimilate to a purchase at a pfoportionate price of m 
sum of money payable at a future day, the only risk being the profit of 
the transaction — a risk inherent to every contract, and more particularly 
to those of which the completion is future; as for example to th^'por- 
chase of a cargo of merchandize which had been lately shipped, but has 
not yet arrived at the port of debarkation. On further examining, hotr- 
ever, even an insurance for the whole term of life, it is remarkable th^ 
when the principles upon which it is adjusted are ascertained, it is found 
not indeed to be a wager, but the equivalent of a series of wagers. It is 
sometimes supposed that the insurers, in calculating the premium to be 
r ♦R 1 P'^^^' ascertains the average term or ezpectSation of life, as ^it is 
I- -I called, of persons of the particular age, and according to this 
term fixes the rate. This is not the case. He as^rtains the exact pre- 
sent value of the chance of having to pay the sum assured in every future 
year during which it is possible for the assured to live, assuming -the 
payment to be made in the event of death at the end of the year, and the 
sum of all these chances is the single premium to belaid to him. Neither 
is the practice different when the premium is an annual one, for in this 
case the annual premium is the mere resolution of the single premium 
into its equivalent in another form, to meet the convenience of the as-. 
sured.(6) 

5. Such contracts differ very materially from marine and fire insur- 
ances, which have been always construed, in the absence of express 
stipulation, as contracts of indemnity, the assurer agreeing to indemnify 
' the assured, to the amount named in the policy, against any loss or dam- 
age occurring to certain specific property by the event assured against. 
Life insurances are of course independent of the value of the subject- 
matter of the insurance ; and hence Emerigon, in his treatise on Insur- 
ance, remarks,(/) ''At Naples, in Florence, in England, and variotis 
other places, it is permitted to make insurance upon the lives of people ; 
but this kind of insurance are not properly so termed, they are reaUy 
wagers." By the French law at that time Hfe insurances were not per- 
mitted. (^) On the other hand, it has been laid down in a leading case,(i^ 
which has been repeatedly recognised as law, that this, as well as t^e 

(e) ^ee kiliae on AnnnitieSi vol. i. p. 167 ; Jones on Annuities, vol. L p. 154. 

if) Emerigon on Insnrances, by Meredith, p. 157. 

(^) lb. Life assurance in France was prohibited by law in 1681, and was not 
re-mtroduced until the latter part of the 18th century. See Am. Mag. voL 2,«p. 
16. 

(A) Godsall T. Boldero, 9 East, 72. ^ 
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•ognate. eoniractft of marine and fire insurance, is a contract of indemnitj 
not only requiritg an interest in ihe as&ured in order to give validitj to 
it at its inception^ but continuing good only so far as it is rendered so by 
the permanence of auoh an interest. ^< This assurance/' said Lord Ellen- 
borough *in the ease referred to, ^^as every other to which the p ,|ev -t 
law gives effect, is a contract of indemnity, as distinguished from l> •> 
a contract by way of gaming or wagering/' ' 

6. This case waa decided subsequently to the statute; but it has been 
thought that it torued upon the oommon law :(t) hence it is important 
to consider whether the statute is in fact declaratory or enacting. 

Now, in the first place, it is clear that by the common law ai wager is 
not illegal, provided that it is not an incitement to a breach of the peaces 
or to immorality^' or generally, for some reason inherent to the particular 
case, contrary to sound policy. Neither does there appear anything in a 
wager dependent u^on the death of a human being which renders it neces- 
sarily obnooriousto the. rule which thus avoids illegal wagers. The fear 
oi the law is considered quite sufficient to countervail the temptation to 
assaseination ;{k) and the objection that the law will not allow a wager 
cono^xning the person of another from tenderness to the feelings of him- 
self or his surviving relatives, fails as. applying equally where there is an 
interest as to tbpse in which there is none.(^) 

Other coniraots involving such contingencies, and differing little but 
in form, are moreover continually entered into and considered binding : 
such are post-obit aeourities, in which, in-eonsideration of an immediate 
advance of money^ bonds are given, or contingent or reversionary pro- 
perty charged^ for the payment of a much larger amount upon the death 
of a particular person. (m) Early cases may, moreover, be found involv- 
ing the very question : thus, in a case before Lord Hardwicke, in consi- 
deradon of 600QL immediately advanced, a bond was given by Mr. 
Spencer, the condition of which was, that he should pay 10,000^. to 
*the defendant within a given time after the death of the Duchess r ^to -i 
of Marlbrough, in case he should survive her, but not otherwise. ■- -^ 
In delivering the judgement of the court, the Master of the Rolls re- 
marked, '<In this case, if the contingency happened on one way the whole 
money was lost, and therefore it may be properly called a wager between 
the parties whether Mr. Spencer or the Duchess of Marlborough died 
first.'' And the Lord Chancellor, ^< It is a plain fair wager, and not 
within the statutes of usury, because no loan."(n) 

And in another case,(o) in the year 1771, a wager had been proposed, 
9B the report quaintly expresses it, '< between young Mr. Pigot and young 
Hr. Codrington, at Newmarket^ to run their fathers, to use the phrase of 
that place, against each other." The Earl of March adopting the pro- 
posal in the place of Mr. Codrington, notes were given in the following 

I 2 Smith'! Leading: Gas. 170. (k) Gilbert v. Sykes, 16 East, 155. 

h) British Insarance Company ▼. Hagee, Cooke & Alcock, Irish Bep. 187. 
[m) Curiing v. Marquis Townshend, 19 Yes. 628 ; Wharton t. May, 5 Tea. 27 ; 
Free y. Hinde, 2 Sim. 7. 
(fi) Earl of Chesterfield y. Janssen, 1 Atk. 346 ; 2 Yes. 125. 
(o) March v. Figot, 3 Borr. 2803, Lord Mansfield, 0. J. 
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form : « I promise to pay to the Earl of March 500 gnineas, if my father 
dies before Sir William Codrington. — ^W. Pigot/' and "I promise to 
pay to Mr. Pigot 1600 guineas, in case Sir William Codrington does not 
suryiye Mr. Pigot's father. — March." At the time of the contract Mr. 
Pigot's father was actually dead ; and it was contended that, according 
to the principles of insurance law, it was avoided by the omission of some 
appropriate words equivalent to lost or not lost in marine policies : bat 
the Court upheld the wager, considering that the mere survivorship was 
the thing intended to be betted upon, and there was no suggestion that it 
was illegal on the ground of public policy. 

Can there, however, be anything in the form taken by the contract, 
namely, that of a policy, which may render it void as an insurance bj 
the custom of merchants, while in any other form it would be valid? To 
this it may be answered, that, interest or no interest, policies upon shipe 
r ^0 1 ^^^^ permitted until expressly forbidden by the statute *19 Geo. 
I- -I 3, c. 37 ; and that if this was the case with marine, k fortiori it 
must have been so in life insurances, since the Law Merchant can onlj 
be applied to the latter by analogy. Under the statute it may be material 
whether the contract is one commonly carried out by a policy, or the 
actual evidence of it is a policy, since the provisions of the Act are then 
expressly applicable : but by the Common Law such a question must be 
decided not according to the form, but by the substance of tlie contract. 

An additional argument — ^that a policy of life insurance cannot be ft 
mere contract of indemnity — ^is found in the fact that the terms upon 
which it is entered into are regulated by the nature of the contingency 
alone, and not at all by the interest of the assured, in respect of which 
he is to be indemnified, the probability of his interest ceasing not being 
taken into consideration. A whole life policy, moreover, is not like a 
fire or marine assurance, made for a short period, and renewable with 
the consent of both parties, but is a contract to receive a sum of money 
upon an event which, although deferred, will certainly happen; and 
although renewed year by year, by the payment of an annual premium, 
that premium is so calculated, that the right of renewal rests with the 
assured, and is a portion of the consideration for which all past pre- 
miums have been paid.fp) 

In a case before Lora Chancellor Sngden, in Ireland, the question at 
issue was, whether life policies would pass under the word Debentures in 
a will. The policies were either English policies or Irish policies, with 
a stipulation, that if the interest of the assured in the life should cease, 
the insurance should be void. His lordship observed,^-'' As between 
the insurance office and the insured the policy is only a contract of in* 
demnity, but as between man and man it is generally treated as an addi- 
tional permanent security. There may be various sorts of policies; a 
P ^^^ ^ man *has an interest in his own life, and may insure it; that is 
I- -J in effect a contract with the office to have a sum at his death. 
The character of an insurance by way of indemnity is to provide for the 
case where the party may sustain a loss. But where the object is to 

(p) Jorman's Conveyancing, by Sweet, vol. v. p. 30d. 
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secure a debt or sum of money in the natare of a loan, there it is in the 
hands of a creditor, and, as between him and the debtor, in the nature of 
an additional seonritj for the debt ;'^ and he added — ^' I am of opinion, 
that the policies are debentures. There is no magic in words. A de- 
benture is an acknowledgment or declaration of a present or future right 
to receive payment of a certain sum out of a given property, so as not to 
make the person issuing it personally responsible. The form of a Gov- 
ernment debenture is this : < This is to certify, that A. B. is entitled to 
a certain sum, &c.' What is a policy ? Nothing but an engagement by 
the directors that the funds of the company are liable to pay a certain 
sum of money upon a given event ; it is therefore within the meaning of 
the word debenture ; it is not to be paid unless a certain person die, and 
except certain annual payments are made, and other conditions are com- 
plied with. Now there is no uncertainty about the event of death, ex- 
cept as to the time when it is to happen; and it can make no difference 
with regard to the instrument, whether it is an agreement that the funds 
shall pay a certain sum on a given event, or at all events.'Yg) 

But express decisions are not wanting to prove that tne statute is 
not declaratory. Thus in the British Insurance Company v. Magee,(r) 
it was contended that a policy effected where there was no interest and 
which was silent on the subject was void, on the ground that the contract 
was one of indemnity only; that, even if a wagering life policy were 
lawful, it could only *be so (according to the rule in marine r ^iri t -i 
in8urances)(«) where the want of interest was expressly stated, ^ J 
but that such an insurance was in fact illegal at common law, independ- 
ently of the statute, r^} The Court in giving judgment, observed, <'No 
authority has been cited to show that such an insurance has been held 
illegal, as being against policy or morals, in any case decided in Eng- 
land before the statute; and it is only necessary to look into the statute, 
to be satisfied that it is not declaratory, for it does not recite any exist- 
ing doubt or prevailing mistake as to the law, but on the contrary re- 
cites, < that making insurances on lives or other events in which the as- 
sured shall have no interest, has been found by experiejice to have intro- 
duced a mischievous kind of gaming;* and then enacts, <that/rom and 
after the passing of this act, no insurance shall be made in which the in- 
sured shall have no interest/ Thus recognising the frequency of the 
practice, and the necessity for preventing it in future.'' 

7. This statute, it is to be observed, applies not only to policies on 
lives, but to policies on any other event or events whatsoever ; and so 
sweeping are its words, that it is not very easy to say what description of 
vager, if reduced to writing, might not be invalidated by them, the affir- 
mative to this position being maintained by Mr. J. BuUer in Good v. 
Elliot,(u) but overruled by the majority of the Judges. From this and 
the accompanying cases, however, it would appear that the legislature 

(q) Phillips T. Eastwood, Lloyd k Goold, 291. 

(r) In tbe Ezch. Chamber in Ireland, Cooke k Alcock, 182 ; Scott t. Roose, 
Longfield k Townsend, Ir. Rep. 54; Shannon t. Nugent, 1 Hayes, Ir. Rep. 639. 
(«) CooBins y. Kantes, 3 Taont. 613. (t) 14 Geo. 3, c. 48. 

(v) 3 T. R. 693. 
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had in contemplation such contracts only as were either ordinarily con- 
sidered or were conceiyed in the form of insurances. It seems to have 
been the opinion of Lord Kenyon that to bring the case within the Act 
the contract must have been reduced to writing, since it had required 
the insertion therein of the names of the parties interested. 

8. At the same time the words of the first section, enacting that no 
r*19 1 ^^^'^^^ should be made on any event wherein *the person on 
L J whose account the policy shall be made shall have no interest, or 
by way of gaming or wagering, would invalidate any contract of insu- 
rance conceived in the form of a bet for the purpose of evading the Act. 
It may be thought that this would be the case whether the words << or by 
way of gaming or wagering*' had been inserted by way of e^rplanatipn or 
on the alternative; but the latter construction has received the sanction 
of Mr. J. Grose in the lastly mentioned, case, who observed the statute 
meant that every insurance on lives or on any other event in which the 
assured had not an interest, should be void, whether effected in the form 
of a policy or by way of gaming or wagering. When therefore the con- 
tract is an insurance, the form will not be material. << What,'' said 
Lord Mansfield, ^< b a policy ? It is derived from a French word which 
means a promise. Is a particular form necessary? Must it begin <In 
the name of God, Amen?' or refer to Lombard Street? A mercantile 
policy we all know, but a gaming policy is a mere wager. If the form 
were essential under the Act, it might be evaded immediately." (t;) 
' 9. Every other aleatory contract however, if in the form of a policy, 
will be considered an insurance, and be comprehended by the words " or 
on any other event or events whatever." Thus in Roebuck v. Hamer- 
ton,(u;) the contract was to pay a certain sum in case the Chevalier 
D'Bon should at any time prove a female, the consideration being an im- 
mediate payment of 85 per cent, upon the sum to become payable in that 
event. << The parties themselves, said Lord Mansfield, have called this 
a policy. It is indorsed as a policy, opened as a policy, and any sum* 
ber of persons whatever might have subscribed it as such, and therefore 
it is clearly within the Act. In Millison v. Staple8,(2;) there was a sim- 
ilar contract in the event of there being an open trade, that is, a cessation 
r >^1^ 1 of hostilities '"betweea Great Britain and the province of Mary- 
I- -J land before the 6th of July, 1778. And in Paterson v. Pow- 
ell, (^) upon the event of an Imperial Brazilian mining share reaching 
a specified value on a share list by a certain day (the 31st of December, 
1829). In each of these three cases the contract was set aside as for- 
bidden by the statute. The risks or events upon which the contingent 
payment depended were not such as were ordinarily considered the sub- 
jects of insurance. The two first were indeed such as had been consid- 
ered in other cases improper to form the subject of a wager, upon 
grounds of morality and sound policy ; but the third was not open to any 
objection on that account, and in every case the ground of the decision 
was that the contract had taken the form of a policy. 



(«) Cited by Buller, J., in Good r. EUiot, 3 T. R. 702. 

'w) Cowper, 737. (z) Park on Insurance, 140, n. 

y) 9 Bing. 320. 
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10. In oonformitj with this view a oontingent contract^ of a natme 
similar to those lastly mentioned^ was not considered to be within the 
Act when not in the form of a policy. . Thus^ where the risk was the 
value of Spanish bonds and scrip at i^ fature day, time bargains in 
foreign securities at that pmod not being vpid by the Stockjobbing Act, 
the Lord Chief Justice said : — <^ As to the statnte .14 Qeo, 3, c. 48, there 
is no case which has treated a simple wager as within the enactments 
against wagering policies on lives; and I cannot see how a simple wager^ 
nnobjectionable in other respects, can be said to fall within the statute 
when it does not even assume the form of. a polioy of assurance.'' (^) ^^ 
is not, moreover, every contract for the payment of money upon the death 
of a particular person, that will be considered an insurance, and within 
the Act. Thus, post-obit bonds, as we have observed, have never been 
so ; nor settlements containing covenants for the payment of money in 
any such event; and in a late case (where the question was raised), a 
contract by which a sum of money was agreed to be returned with- 
out interest upon the death of E. F.) provided A. B. (an expectant 
"^devisee under the will of £. F.) could not then -make a good p ^.^ ^ ^ 
title to certain real estate, was held not to be an insurance or I- J 
within the Act.(a) 

11. The first section of the Act requires an interest at the time at 
which the policy is effected; and this interest, which, when sufficient to 
support an insurance, b termed an insurable interest, must be pecuniary; 
no ties of blood or affection are sufficient. The interest must arise out 
of some subsisting right of property which may be prejudicially affected 
by the occurrence of the event assured against, and which, whether in 
possession, in reversion, or contingent, would give the assured a standing 
in a court of equity if the title were in question. 

To this there appears to be one exception. It has been considered 
that a wife has an insurable interest pn the life of her husband ;(6) but 
the converse is not true, for a husband has not such an interest in the 
life of his wife.(5) Neither has a parent, as such, an insurable interest 
in the life of his child. Thus, in Halford v. Kymer,(c) it appeared that, 
upon the marriage of tl^o. plaintiff, certain funds had been settled <^ after 
the decease of himself and his wife, whp were successively entitled to life 
interests, upon trust for the children of the marriage, according to the 
appointment of the plaintiff and of his wife; and. in default of appoint- 
ment, if there should be but one child of the marriage, then in trust for 
such child, to become a vested interest in such child, if a son, at the age 
of twenty-one years; and if no child of the said marriage, or issue of 
such child, should become entitled to a vested interest in the said trust 
moneys, then upon such trusts as the wife should appoint, and in default 
of her appointment, in trust for her next of kin, as if she had died intestate 

(z) ICorgaa t. Pebrer, 8 Bing. N. 0. 454. 

(a) Cooke v. Field, Q. B., 19 L. J. 441. t 

(6) Reed T.The Royal Exchange Assurance Company, Peake, Additional Cases, 
to. The Income Tax Act^ 16 & 17 Vict. c. 34, s. 54, seems to assume that assu- 
rances may be effected by a husband on the life of his wife. 

(e) 10 B. k C. 25. 



26 bunyon's life assurance. 

and unmarried/^ They had one son, and no other children; and the 
rut-tK-t marriage ^having been dissolved by Act of Parliament, the 
I- -I plaintiff married again, and effected a policy with the Asylum 
Life Office on the 13th of February, 1826, for two years upon the life 
of his son, to provide against his death before he attained the age of 
twenty-one years. The son did attain that age on the 2nd of June, 
1827, and on the 5th of January following made his will, and thereby 
gave all his real and personal estate to his father, and appointed him sole 
executor, and died on the 11th of the same month. In an action against 
the office, Lord Tenterden nonsuited the plaintiff, on the ground that, 
not having any pecuniary interest in the life of his son at the time when 
he effected the policy, the same was void under the statute ; giving him 
liberty to move to enter a nonsuit if the Court should be of opinion that 
he had an insurable interest. In delivering the judgment of the Court, 
Bailey, J. said, ^<It is enacted by the drd section of the 14th Gko. 3, o. 
48, s. 8, that no greater sum shall be recovered than the amount of the 
value of the interest of the insured in the life or lives. Now, what 
was the amount or value of the interest of the party insuring in this 
easef Not one farthing. Certainly it has been said that there are 
numerous instances in which a father has effected an insurance on the life 
of his son. If a father, wishing to give his son some property to dispose 
of, make an insurance on his son's life in his (the son's) name, not for 
his (the father's^ own benefit, but for the benefit of his son, there is no 
law to prevent nis doing so ; but that is a transaction quite different to 
the present ; and if a notion prevails that such an insurance as the one 
in question is valid, the sooner it is corrected the better.'^ 

In the argument upon this case it was urged that by the statute of 
Elizabeth, ((^) a father falling into poverty in his old age, was entitled to 
a maintenance by his son if able to support him, and that the maintenance 
r^lAl which the *parish must give) may be much less than that which 
L J a son would be ordered to pay. But this argument did not vary 
the decision. 

Neither can a child who has attained his majority have any greater 
insurable interest in the life of his parent, as such, than the parent in 
the life of the child; but it must not be supposed that a husband or 
father may not insure the life of his wife or his child, or a child that of 
his parent, when he is possessed of any interest in property dependent 
upon the life in question. 

12. The mere chance or expectancy which a person may have as the 
heir or next kin of another will not give him an insurable interest in the 
life of his ancestor, although the premature death of the latter might 
deprive the former of property which might otherwise devolve upon him. 
The idiocy or incurable lunacy of the ancestor does not vary the rule 
which has been thus illustrated. Suppose A. to be possessed of a ship, 
limited to B. in case A. dies without issue ; that A. has twenty children, 
the eldest of whom is twenty years of age, and B. is ninety years of age ; 
it is a moral certainty that B. will never come into possession, yet this 

[d) 43 Elizabeth, c. 2, s. Y; 69 Geo. 3, c. 12, s. 26; 4 & 6 W. 4, c. t6, B. t8. 
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is a clear interest. On the other hand, suppose the case of an heir*at-law 
of a man who has an estate worth 20,000^. per annum; who is ninety years 
of age, npon his death-bed, intestate, and incapable from incnrable Innaoy 
of making a will. There is no man who will deny that snoh an heir-at« 
law has a moral certainty of succeeding to the estate; yet the law 
will not allow that he has any interest, or anything more than a mere 
ezpeotation.(e) 

13. Neither can an expectant devisee insure the life of his testator, so 
18 to secure the value of a promised devise ; but it has been thought that 
a purchaser from him of the subject of the expected devise might do so. 

In a late case there was an agreement made between O. F. of the one 
part, and the plaintiff of the other part, in *which, after reciting r *-i7 -i 
that Gr. F. was in expectation of becoming entitled to certain ■- -> 
hereditaments at A., as devisee of one E. 8., who was then living, in oon- 
rideration of the sum of 2000^., to be paid in manner therein mentioned, 
viz., 500/. down, and 1500Z. in October following, G. F. agreed that 
within three calendar months after the death of E. S. he would, in case 
he should become entitled as such devisee, convey the said premises to the 
plaintiff and make a good title thereto ; and in case he should not become 
entitled as such devisee, or should not be able to make a good title to the 
said premises within six calandar months from the decease of the said 
£. S., that he would then repay the said sum of 2000Z. to the plaintiff| 
but without interest. 

A policy of assurance on the life of G-. F. was assigned by deed to the 
plaintiff as a security for the payment of the 2000/., and upon this deed, 
to which the defendant was a party as surety for the p&yment of the pre- 
miums to the insurance office, the action of covenant was brought. The 
ease did not turn upon the policy, but it was objected that the whole 
transaction was void; first, as being the sale of a pretended title under 
the 32 H. 8, 0. 9; and, secondly, <<bd<cause that at the time of the making 
of the said contract for securing the said benefits to the said plaintiff 
upon the decease of the said E. S., the said plaintiff had not nor had he 
at any time any interest in the said event, or in the life or death of the 
said E. S., whereby by force of the stat. 14 Geo. 8, c. 88, the said agree* 
ment was void and of none effect,'^ or that it amounted to a policy of 
insurance by the plaintiff on the life of E. S., in which life he had no 
insurable interest. The first objection was overruled in the course of the 
argnment. As to the second, the judgment of the Court was delivered 
1>y Lord Campbell, C. J., to the following effect : — « Although the con- 
tract may resemble an insurance on the life of E. S., in that the plaintiff 
Advances money for a benefit to be received from G. F. upon her death, 
yet it has circumstances which are not incidents *to a life p «^g -^ 
insurance. The intention of G. F. is to obtain a present sum of >- J 
money ; the intention of the plaintiff is to obtain the assignment of an 
^ected devise, and if there should not be such a devise, a repayment 
of the money without interest. The death of E. S. is made important 
^7 for the purpose of ascertaining whether there be or be not the 

(e) Lueena v. Crawford, 2 Bos. k P. 324. 
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expected devise. This contnct would not be oommonly nnderatood to be 
a policy on the life of E. S.| and therefore would not fiill within ihe 
words of the 14 Qeo, 3, c. 38^ taken in their ordinary aeoeptation. On 
the other hand, if it is eoireotly called an insurance onlifie, it is not 
widiout an intereflk, within the meaning of the said statute ', for altbouf^ 
G-. E. had no vested interest in the property of Mrs. Smith which; lie 
could sell, still a promise to assign a devise which he expected would be 
a sufficient . consideration for a promise to pay for it in a (i(mtcact Hot 
under seal, and the purchaser. of such an^ezcepted devise would have: an 
interest, so far as to prevent his policy from being considered the ganung 
or wagering prohibited by the statute/^(/) 

• The doctrine in this case is. not perhaps very obvious, as it might :be 
thought the purchaser could not be in a different position to that of his 
vendor in respect of his interest ; and this undoubtedly would be the 
ease as regards the property ; but it appeared that the contract itself 
being one that the law would recognbo, became an insurable interest in 
the purchaser so. as- to entitle him to secure himself by insurance against 
Ae contingency of the death of the proposed testator without having 
made the devise ;^^ principle which may be illustrated by the ruW of 
oourts of equity as laid down in an early case, as to the interest required 
to give a standing therein; a% for instance, to perpetuate testimony, 
namely, that although the next of kin or heir apparent of a lunatie 
intestate could not file a bill, yet that they might respectively enter into 
r *1Q 1 ^^^'''^^ ^^^^ respect to their expectations *and possibilities^ihe 
l< -I evidence upon which they might, perpetuate ; that the law would 
ftame an. interest in respect of the contract, and with reference to that 
th^ would have a right to perpetuate testimony, although they couUL not 
quidify themselves as to any interest in the subject it6elf.(^) 
' 14. Every man is presumed to possess an insumble interest in his own 
lift,' since by insuring it he can protect his estate from that loss of 
ihture gains or savings which might be the result of his premature death, 
and as they eannoi be limited neitlier can the amount for which he may 
insure. (A\ 

A coeoitor has an insurable interest in the life Of his debtor, .as the 
ohanoe of obtaining payment is considered to be diminished by the death 
of the latter,(e) and the circumstance that the creditor has a real security 
does not vary the rule. 

Jkid it seems thttt a debtr contracted during the minority of the bor- 
rower is sufficient for the purpose, as the plea of in&noy cannot be made 
by third persons ; but a debt for money illegally won at play will not 
support the policy .(^) 

The life of an alien enemy cannot, however, be insured by his creditor, 
although the latter be a British subject.(^ 

Oooke y. Field, Q. B. 19 L. J. 441. 
Dttnley y. Fitzhardinge, 6 Yes. 261. 
Wainwright y. Blandi 1 Mood. ^ Rob. 481. 

Anderson v. Edie, 2 Park, on Ins. 914. (*)Dwyer v. Kdie, 2 Park. 914. 
Flenot y. Waters, 15 East, 360; Harman y. Kingston, 3 Camp. 153, 8 T. B. 
61. 
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A trastee has on ioMirabld interest} in respect of tbe- legal right or 
interest rested in hini,(m) in like miiiB«r as the cestui que trust has-- in 
respect of the eqaitable interest ;(n) but the fhiits of anj such insurance 
in the form of any payment made by the insurers will in 'like mannev 
(subject to any lien wUoh the tmstees; effeoting *&e poHcy^ may p ^^ 4 
\kw for any premiums paid by him out of his own fund%) be L -I 
oloAed with a trast in his hands^ upon the principle that a trustee is not 
to be allowed to derive any benefits from the trust estate.(o) - 

Andi any vested interest^ although subject to a po#er of reyoeation) 
irill affdrd an insurable interest 

15. The second section requires that the name of the person interested 
tkerein, or for whose use, benefit, or on whose account the policy is 
made, should be inserted in it. Upon this section it has been decided 
tli&t when a policy is effBcted by a trustee or executor in respect of any 
legal interest vested in him, it ia sufikientthat his name be mentioned 
in the policy, and it is not requisite that of the cestui que trust should 
be disclosed by it. 

Thus, where a person who was entitled to an annuity for the life of 
A., bequeathed it by his will, and directed his executor (who took no 
l^eneficial interest,) to insure the life of A., Lord Kenyon was of opinion 
that an insurance effected by the executor in his own name was valid ;(jp) 
bnt there is no authority that an insurance may be effected in the- name 
of a trustee, who is without an interest, by a person possessing a sufficient 
interest, without the name of the latter, who is to be beneficially intecv 
eited, appearing upon the policy, for this would be against both the spirat 
ind letter of the Act. In such a case, where there is an object in the 
insurance standing in the name of a trustee, as when the party on whose 
locoant the pdicy is effected is a married woman, the premiums being 
paid out of her separate income, it would seem that the name ot the 
ttstoi que trust thould be inserted in the policy as well as that of tho 
tniBtee.(^) 

16. We hiive seen that any person may effect insurances to any extent 
upon his own life, but this right cannot be *made a means of p ^^^ -. 
evading the statute, bo> as to enable a person who is without an I- J 
interest to effect an insurance on the life of another in the name of that 
tther person, and thtts obtldn the benefit of the policy by assignment t 
this would be a fraud upon the statute.(r) 

17. In su<sh a case in Ireland, where it was considered that the stat- 
ute did not apply, but one of the conditions of the policy required that 
the assured should have an interest, the Court considered that all the cir^ 
eumstances of the case should be looked at, and that when a party 
flonght the benefit of a transaction, which, though not against the ex- 
press provisions of the law, was indirectly against the condition of the 

(a) TidSTrell v. Ankerstein, Peake, 151. 

in) Es parte Tallop,.15 Yeflj 60; Ex parte Hoaghton, 17 Yea. 253. 
[o] Ex parte Andrews, 1 Madd. 573 ; Armitage v. Winterbottom, 1 M. & G. 130 ; 
Holland v. Smith, 6 Esp. 11. See Clay t. Harrison, 10 B. & 0. 99. 
ip) Tidswell y. Ankerstein, Peake, 151; Hill v. Secretan, 1 Bos. k PaL 315. 
iq) Collett V. Morrison, 9 Hare, 162. 
(r) Wainwright v. Bland, 1 Moo. k Rob. 481. 
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policy itselfj it was incumbent npon him to show that the assignment 
was one which he was entitled to uphold in a court of equity .(s) The 
effect of such a condition in an Irish policy, it may be observed, would 
depend upon its express terms ; unless the intention was clear it could 
not import into the contract the enactments of the English statute. 

18. The third section enacts that where the insured hath an interest^ 
no greater sum shall be recovered from the insurer than the amount or 
value of the interest of the insured in such life or liyes, or other event 
or events. To this section it is obvious that two constructions may be 
given, the first, that no greater amount shall be recovered than the value 
of the interest at the time that the policy is effected, which would ^ve 
the rule that no insurance should be effected to a greater extent than the 
value of the interest of the insured ; or secondly, that no greater amount 
shall be recovered than the value of the interest of the insured at the 
time of the recovery or payment of the claim, which latter construptioii 
would cut down the contract to that of an indemnity only. 

Of these constructions the latter has been preferred, and it has been 

r *9,^ 1 ^^^^ ^^^ ^^^ question was decided by the common *law doctrine 
>- -I already referred to. Thus, in the leading case upon the subject, 
the plaintiffis being creditors of the late Mr. Pitt, insured his life to se- 
cure the amount in whicn he was indebted to them, and the debt having 
been paid by his executors out of a sum of money voted by ParUamenl 
for the liquidation of hi^. debts, it was held that the assured could not 
recover upon the policy. Lord EUenborough observed : '< This assu- 
rance, as every other to which the law gives effect (with the exceptions 
only contained in the 2nd and 3rd sections in the stat. 19 Gko. 2, c. 37.)9 
is in its nature a contract of indemnity as distinguished from a contract 
by way of gaming or wagering. The interest which the plaintiffs had in 
the life of the late Mr. Pitt was that of creditors, and the probability of 
loss that which resulted from his death. This action is in point of law 
founded upon a supposed damnification of the plaintiffs occasioned by his 
death, existing and continuing to exist at the time that the action is 
brought ; and being so founded, it follows of course that if before the 
action brought the damage which was at first supposed likely to result to 
the creditors from the death of Mr. Pitt were wholly obviated and pr^ 
vented by the payment of his debt to them, the foundation of any action 
on their parts on the ground of such insurance fails. And it is no objee- 
tion to this answer, that the fund out of which their debt was said did 
not originally belong to the executors as part of the assets of the de» 
ceased, for although it were derived aliunde the debt of the testator is 
equally satisfied thereout ; and the damnification of the creditors, in res- 
pect of which their action upon the assurance contract is alone maintain- 
able, was fully obviated before their action was brought. This is agree- 
able to the doctrine of Lord Mansfield in Hamilton v. Mendes.(0 The 
words of Lord Mansfield are : <<The plaintiff's demand is for an indem- 
nity ^ his action must then be founded upon the nature of the damnifioa- 

(») Scott ▼. Boose, Long k Town. Ir. Rep. 64. 
(0 2 Burr. 1210. 
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tion as it really is, at the time the action ^is brought. It is re- p ^^ ^ 
pognant, upon a contract for indemnity, to recover as for a total L " J 
loss, when the event has decided that the damnification is in truth an 
average, or perhaps no loss at all. Whatever undoes the damnification 
in the whole or in part, must operate upon the indemnity in the same de« 
gree. It is a contradiction in terms to bring an action for indemnity 
where, upon the whole event, no damage has been sustained.''(«\ 

19. This decision has been repeatedly quoted and followed, out it is 
snbmitted that it is most unsatisfactory. We have already seen that 
there are the greatest difficulties in considering the contract as that of 
an iodemnity apart from the statute; and the principle upon which the 
decision is based is the assumed common law doctrine, rather than the 
words of the Act. To the objections already stated may be added, that 
so great is the injustice involved in it, that in practice it is universally 
rejected, and policies are for the most part bought and sold without in* 
quiry as to the continued subsistence of an insurable interest. The offices 
themselves, as was remarked by Lord Chancellor Sugden, have not found 
it to be for their benefit to act upon the rigid rule of law, but generally 
pay without inquiry.(i;) So great indeed, according to the general opin- 
ion of mankind, would be the impolicy^ and injustice of doing otherwise, 
that an office taking such a course might as well, it would seem, shut its 
doors at once.(w) There is, however, a prodigious difference between 
obtaining a thing as a concession and being entitled to it as a right ; and 
so strong appears the feeling at the present time in the profession against 
this decision, that it is by no means improbable that it may be shortly 
reviewed in a higher court than that in which it was decided. Should 
the decision of the highest court of appeal be in favour of the more res- 
tricted construction, it is then submitted that the case calls for the inter- 
ference of *the legislature, and the statute should be amended in ^ ^^ ^ 
accordance with Uie ordinary practice, which would be done hj^ J 
enacting that no greater sum should be recovered than the value of the 
interest of the assured in respect of which the policy is effected. It is 
by no means desirable that the restrictions against gambling insurances 
should be removed, and in fact the chances would be so much against 
the insurers in such transactions, that it may be assumed that no respect- 
able office would willingly undertake them. To require an adequate in- 
surable interest at the time at which the insurance is effected, would be 
sufficient to discourage wagering insurances ; but no subsequent cesser or 
fiiilure of that interest ought to have the effect of destroying a valuable 
property, and altering a contract with a third party. 

20. It does not appear that it is necessary that the interest of the in- 
sured should be continuous, but that, on the contrary, when it has ex- 
pired, as in the case of a debt, by its payment, a fresh interest subse- 
quently acquired, such as a further debt incurred between the same par- 
ties, would be sufficient to satisfy the statute, if owing at the time at 
which the claim is made. Neither is it necessary that the insurable in- 

(tf) Godsall T. Boldero, 9 East, 72. 

Iv) PhilUpB T. Eastwoodi Ga. temp. Sngd. 291. 

(«) See evidence given on that point, Barber v. MorriSi 1 Moo. & B. 66. 
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terest and the beneficial ownership of the policy sfaonld remain in thd 
same person; bat an aflsignee, possessing no sacb interest, will be enti* 
tied as the purchaser of the policy^ to britag an action npon it^ in tbe 
same of the assured^ and will be protected by the insarabk interest of 
his Tendor.(x^ 

21. To satisfy the statate^ the interest must be in the assured, that is, 
in the grantee of the policy, and hence the assignment of a policy after 
the termination of the interest, to a person who possesses an interest 
arising aliunde, would not give the assignee a claim upon the insurer.(y) 

One of the most frequent caseis upon which this question arises, is that 
r^nri-i^ which the policy is effected by a creditor *apon the life of his 
I- J debtor, and is assigned to the latter upon the satisfaction of the 
debt. In such a case, apart from the operation of the statute, the debt- 
or is clearly entitled to the benefit of the insurance^ and when he is 
charged with the premiums, the intention being that they should be paid 
by him, the policy is considered to be a security given by him to his 
creditor, from whom any surplus arising from it after the satisfaction of 
the debt, may be recovered in an action for money had and receiYed.(z] 
Such a case can scarcely be considered contrary to the spirit of the stat- 
ute, but nevertheless a serious difficulty arises upon the second and third 
sections. If the interest of the creditor at the time of effecting tbe in- 
sorance is insufficient to support the policy, th^ second section reqtures 
the insertion of the name of the party for whose benefit it is made. 
Does then the policy become void for want of the insertion of the name 
of the debtor as beneficially interested? The insertion of his pame as 
that of the assured life can scarcely satbfy the words of the Act, and the 
better opinion would seem to be, that the ohjection is fatal,(a) nnless 
the existence of the insurable interest at the inception of the insurance is 
sufficient to support it under the statute, notwithstanding the cesser of 
that interest. Except under the latter vi»w the ordina^ form of policy 
is in fact unsuited to the transaction, and ought to have been modified 
accordingly, by expressing the interest of the debtor, but nevertheless 
providing for the entire dominion of the creditor over the policy mitil an 
indorsement should be' made npon it of the cesser of his interest. If the 
proposal specified the nature of the arrangement, it would seem that a 
court of equity might in many cases interfere, either by reforming the 
contract, as expressed in the policy, or by dealing with the case on the 
footing of the proposal ;(&) but as the object of thus effecting the 
r *9(\ 1 *^^B^^i^^^^ is to enable the creditor to deal with the policy as he 
I- -I may think fit, and ^ve a discharge for the money assured in his 
own name without the concurrence of the debtor or his representatives, 
notice of the interest of the latter is in most cases concealed from the in- 
surers. When there is no preconcerted arrangement, and the policy is 
effected by the creditor at his own risk, upon a sale to the debtor after 

(x) Ashley t. Ashley, 3 Sim. 149. 

M Sadlers' Co. r. Badcock, 2 Atk. 554; Irring y. Richardson, 2 B. & Ad. 193. 

iz) HoUand y. Smith, 6 Esp. II. , 

a) See the remarks of the Vice.Ghaacellor in Gotlieb v. Cranch, 11 Juiw 688. 
b) Collet y. Horrisoii, 9 Hare, ICH* 
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tie satiafaction of thd d^ it secima !m|)0s9ibl« (o oofiten^ that there ctm 
be any greater ineui^ble interest in ooneeqaenoe df the pMicy being upon 
bieUfe. 

22. If the office has express notice of the assignment and of the teN 
mination of the insurable interest of the assnredy and subsequently allows 
the piurcbaser to pay t^e annual preminmsy there would ap^r to be suf- 
ficient eqmtable grounds to holding that a new contract is raised upon 
the footing of the former policy. At the same time this point has never, . 
as &r as the author is aware, been expreesly decided.(c) 

28. We may here also remark, that allowing the proposition that the 
satisfitotion of the debt discharges the ittBiHrer, it by no means follows that 
the converse is trae, and that payment by the insurer will amount to a 
sadafaotion of the debt^ where there is nothing to raise the relation of 
tmstee and cestui que trust between the creditor and debtor in respect of 
the policy. Thus, in the case of Humphrey v. Arabin;((l) it was held 
that a jndgment creditor who had insured the life of his debtor, and had 
received the amount (which Was less than the total debt due) from the 
office, could not, in a foreclosnre suit by a mortgagee, whose security was 
subject to the judgment, be obliged to set off against the debt the sum 
received under the insurance, minus the amount of the premiums paid 
by him. In delivering judgment liord Plunkett, after showing that the 
case of Ez parte Andrews was decided on the ground that the relation- 
ship of tnistee and cestui que trust '''had been created between p ^^7 -i 
the creditor and debtor, observed : << This case must be decided L J 
on principle, and I must find a clear one before t can say that the debtor, 
who had no concern, or right, or interest in this assurance, is, by the ck- 
eumstaaoe of its amount being discharged by a third person, to be ex- 
empted from the payment of his own just debt. The argument of Lord 
EUenborough, in the case of Godsall v. Boldero, rests merely on the 
decision of Lord Mansfield in the case of Hamilton v. Mendes ; and both 
cases go altogether upon the contract with the assurers being a contract 
of indemnity. Now, this grows solely out of the enactments of the le^s- 
lature, and on the contract being one which the law gives effect to, and 
it is a mistake to say, as has been argued in this case, that therefore the 
insurer is in the nature of a surety for the payment of the debt of the 
principal debtor. The protection of the insufet grows merely out of the 
policy of the law, and the particular enactment of the legislature; but 
widi reference either to the party who gets the insurance, or witii 
xefmence to the debtor, there is no one circumstance which puts him in 
the character of a surety for the debtor. He has no right to call upon 
the debtor's executors to pay the debt, and it is no concern of his whether 
the debtor is able to pay or utterly insolvent It remains, then, to con- 
sider the case as between the original creditor and debtor. It is clear 
that the creditor has no right to call upon the debtor to make the 
assurance, or pay any part of the expense of it, or, if the assurance 
company should become insolvent, to repay him any of the premiums 

(c) Webster y. Webster, 17 Jar. 315, Y. 0. S.; Bdge v. Duke, 16 L. J. Oh. 1S3. 
(iQ 1 L. 1^ G. Oas. tern. Plunkett, Z22. 
July, 1858.- " 
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that he has paid. The debtor^ on the other hand, has no right to call 
npon the creditor to make any assurance; or to keep it alive when made. 
He knows not whether it has been made or not ; it is a contract with which 
he has no concern or privity } and I cannot find any principle or authority 
for holding that he should, by anything growing out of that contract, be 
r 428 1 ^B^^^g^^ ^^^ ^^® payment of his just debt which he has 
>- -I neither discharged *nor satisfied, nor caused to be discharged or 
satisfied.'^ 

24. When the policy becomes void, according to the doctrine in GMbon 
V. Boldero, by reason of the fedlure of the insurable interest, it has been 
held that if an action is brought upon it by the assured, a bill in equity 
to restrain the action, and have the policy delivered up, may be sustained 
by tHe insurers ; they are entitled to this relief, and not only to a non- 
suit, or verdict in the action ;(e) but until the claim is made, and upon 
the mere cesser of the insurable interest, it would seem that they are not 
entitled to file such a bill.(/) 

25. Where a policy has been effected on the strength of a redeemable 
interest, the cesser of that interest, after the sale and actual assignment 
to a purchaser, will not entitle him to bring an action to recover the con- 
sideration and the premiums paid by him. This was decided in a case 
where the interest was a redeemable annuity, and the policy was sold on 
its redemption. The purchaser was a solicitor, and evidence was given 
of the practice of the company to pay the sums assured by policies not- 
withstanding the determination of the insurable interest. (^^ 

26. In all the cases already cited upon the Act, it is clear that a dis- 
tinction has been taken between mercantile policies and policies of insu- 
rance, contemplated and allowed by it on the one side, and wagering 
insurances, condemned by it on the other, (e) When, therefore, by a 
recent statute(A] it has been enacted, « That all contracts or agreements, 
whether by parol or in writing, by way of gaming or wagering, shall be 
null and void ; and that no suit shall be brought or maintained in any 
court of law or equity for recovering any sum of money or valuable 
r *2Q 1 *^^^^^ alleged to be won upon any wager, or which shall have 
L J been deposited in the hands of any person to abide the event on 
which any wager shall have been made ;'' it may be assumed that policies, 
where the assured has an interest, will be unaffected by it; but, on the 
other hand, it may be thought that those in which the assured has no 
interest are so, since the words of the 14 Geo. 3, where the assured « has 
no interest, or by way of gaming or wagering,'' may amount to a statu- 
tory definition of such a policy as a wager. This latter Act is not retro- 
8pective,(tj but as it extends to Ireland, wagering policies can no longer 
be effectea there ; but it will not operate so as to extend the enactments 
of the earlier statute to that kingdom; and hence it may perhaps, 
still happen that a policy, valid in its inception, but one which, in 
England, would be avoided by the extinction of the interest of the as- 
sured, may, nevertheless, continue in force in Ireland. 

!e) India and London Life Assurance Company v. Dalby, 16 Jar. 982, Y, G. K. B. 
/) Thornton v. Knight, 16 Sim. 509. (g) Barber v. Morris, 1 Moo. ft B. 62. 
A) 8 ft 9 Tie. c. 109, s. 18. (t) Doolabdass v. BamloU, 16 Jar. 257. (P. G.) 
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Wbether contingent oontraots, not ordinarily considered insurances, 
but of the nature of post-obit bonds, and the like, are within the act, 
may possibly be discussed ; but the same arguments which excepted 
Bach contracts from the operation of the earlier act, would seem equally 
to except them from the latter as not being such transactions as it was 
the intention of the legislature to prohibit. 



♦CHAPTER II. [•80] 

ooKOxaNiNa the proposal, and herein or the deolaration, war^ 

RANTIS8, AND REPRESENTATIONS. 

1. The insurers, it maybe assumed, prior to the contract, are entirely 
ignorant of the premises upon which it may be founded, and must de- 
pend for them upon the assured ; his statements are therefore the basis 
upon which the contract proceeds, and their truth as to all material 
points is essential to its validity. It is important to observe that the 
principle upon which the maxim caveat emptor is founded does not apply 
to^ the contract of insurance. Not only must the party proposing the 
insurance abstain from making any deceptive representation, but he must 
observe the utmost degree of good faith, uberrima fides. Not only is he 
required to state all matters within his knowledge which he believes to 
be material to the question of the insurance, but all which in point of 
fact are so. If he conceals anything which he knows to be material it 
IB a fraud ; but, besides that, if he conceals anything which may influ- 
ence the rate of premium, which the underwriter may require, although 
he does not know that it would have that effect, such concealment entirely 
vitiates the policy.fa) An entire disclosure must then be made of all 
material facts known to the assured ; and not only so, bnt all representa- 
tions made by him as to material facts must be substantially correct; and 
to this may be added, that where a representation amounts to a warranty 
it must not only bo substantially but literally true. 

*2. The question, whether any fact should be communicated r^coi-i 
depends upon whether it is in itself material, and n >t upon the *- -> 
opinion of the party whether it is Bo;(b) for policies are entered into 
upon an implied contract, that everything material shall be disclosed by 
the assured ;(c) equity requiring that the two parties should contract pari 
passu, which can only be the case where the knowledge of the assured is 
so communicated. The contrary doctrine would tend to a suppression of 
information, as it would be impossible, or at least extremely difficalt, to 
prove that the party withholding the information thought it of import- 
ance. Here, nevertheless, we find a limit to the obligation, for however 

laS Dalglish t. Janiei 2 Mac. k Gor. 243. 

f (j Lindenan t. Desborongh. 8 Bam. k 0. 686. 

\e) Moens r. Heyworth, 10 H. & W. 155. 
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important a fact maj be, althoagh the assured m&j be responsible for 
making an incorrect representation concerning it, ho cannot, of coarse, 
be prejudiced by omitting to communicate information which he does not 
possess ; were it otherwise he would no longer contract pari passu with 
the insurers.((f) 

3. The first step in practice towards effecting an insurance is* to make 
a formal statement in writing of certain facts relating to the age and 
health of the person whose life is to be assured, and which are ordinarily, 
and in all cases, esteemed essential to be communicated. This statement 
is called the declaration. It is generally, either expressly or by refer- 
ence, embodied in the poliey, and the terms of it, where unconditional 
and stated as facts, are then in legal language warranties, and must be 
strictly and literally true : their correctness is a condition precedent to 
the responsibility of the insurers ; and, since it is competent to parties 
to make their contracts dependent upon any conditions which even caprice 
may suggest, and the very fact that the statement is formally made is 
evidence that in their opinion it was of some weight, in such a case it 
r *k^ 1 ^becomes impossible to estimate its relative weight, and whether 
I- -I it was or was not an inducement to the persons to enter into the 
contract. The question as to how far the fact or circumstance was ma- 
terial, or the contrary, does not then enter into the consideration. It ia 
simply sufficient, and ought to be sufficient, observed Lord St. Leo- 
nard's,(e) to avoid the policy that any one thing warranted is not true. 

A misstatement in a warranty is therefore fatal, although arising firom 
the most innocent mistake, or from false information afforded by others, 
or mere inadvertence, and as much so as if made with the most wilfully 
fraudulent intention. Neither is there any real hardship in this rule, 
for no person is entitled to state that as a fact which is not actually 
within his knowledge ; and if he does so, it must be at his periL^/) It 
is not imperative that he should do it ; on the contrary, when he does 
not possess positive evidence, he should preface his statement with some 
such words as, << to the best of my belief,*' in which case it becomes no 
longer a warranty, but it is sufficient that he believes it to be true.(^) 

4. All the information required is not, however, contained in the de- 
claration, but other statements are made by the proposer, and references 
are given to the medical attendant of the person whose life is to be 
assured, and to private friends, who are supposed to be able to give valu- 
able information to the insurers. He also, in most cases, appears per- 
sonally before the directors or their agent, to answer any inquiries that 
they may think fit to put, and to be examined by their medical adviser* 
The statements then made by the proposer, or by the party examined, or 
the referees, in answer to the inquiries of the insurers, are considered to 
be representations made by him, or on his behalf, and form a portion of 
r •S^ 1 ^^^ premises from which the ^'insurers draw their conclusions 
I- -I either to accept or reject the proposal, and by which they are 
guided in fixing the rate of premium, and adjusting the conditions of the 



f^ 



<Q Swete v. Fairlie, 6 Oar. k P. U 

e^ Anderson t. Fit^rerald, 21 Law T. 24S, (Sonse of Lords.) 
) Doagl. 247—260. (^) Stackpole v. Simon, Parke, 932, 8th edition. 
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poUcf . In Buoh representations, iherefore, all material facts must be 
sabetantially correct. Here, as in the case of the warranty, it is not the 
knowledge of the assured which is of importance, but the actual correct- 
ness of his stat^nents ; if he has induced the insurers to enter into the 
contraot upon false premises, he, of the two innocent parties, must be the 
sufferer. It is equally open to him here, as in shaping the declaration, 
to qnaliiy his representations ; and if he is i^nwilling thereby to weaken 
their force, he takes the responsibility upon himself. If he leads the 
insarers into error, by inducing them to compute their risk upon circum- 
stances not founded in fact, so that the risk actually run is different to 
that intended to be run, the contract is as much at an end as if there 
bad been a wilful and false allegation, or an undue concealment of cir- 
oum8tanoes.(A) 

5. In making a respresentation, therefore, in like manner as a war- 
nmty, the party making the proposal should avoid any positive affirmative 
statement concerning facts not within his personal knowledge; but 
should state the information he has received, with the proviso, that he 
will not vouch for its truth, but believes it to be correct, or not, as the 
case may be. Speaking <^ from information," and not pretending to any 
knowledge of his own, he will not only avoid the charge of fraud, but of 
unintentional mi8representation.(t) 

6. It is not material whether a representation be in writing, or made 
by word of mouth, and in conversation only. The personal appearance 
and examination of the assured life does not remove the obligation resting 
upon the proposer, of communicating all material facts in his knowledge 
to the insurers.(A;) 

*7, There is, however, this difference between a warranty and p ^^ . -. 
a representation, namely, that while the first must be strictly and ^ -J 
literally true, it is sufficient that the latter be so substantially. (Z) In 
order to make any statements binding as warranties, they must appear 
upon the face of the instrument itself by which the contract of insurance 
is effected : they must either be expressly set out, or by reference incor- 
porated in the policy .(m) If they are not so they are not warranties, 
but representations. It is not universally true that every statement in 
a proposal, although the latter may be referred to in the policy, is to be 
construed as a warranty. (n) To be such it must amount to an affirmative 
statement of certain facts or state of facts. Neither is the circumstance 
that the statement is contained in the declaration or proposal conclusive 
for the purpose of ascertaining whether it is a warranty or not. Where 
the policy, without referring to the proposal, singled out some particular 
statements made in it to constitute them warranties, and then contained 
a proviso avoiding the insurance << if any thing so warranted as aforesaid 
should not be true, or if any circumstance material to the insurance 
should not have been truly stated, or should have been misrepresented 
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Parke, 442. (t) Stackpole v. Simon, Parke, 932. 

Sweto V. Fairlie, 6 Oar. k P. 1, (I) Parke, 661—663. 

(m) Lothian t. Henderson, 3 Bos. k Pal. 499; Pawson v. Watson, Cowp. Y90. 
(n) Benham v. The United Guarantee and Life ABSurance .Company, 1 Ezch. 
744; Beeves v. Scaolan, 6 Ir. Com. L. B. 387. 
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or concealed^ or should not have been fully and fairly disclosed laA 
communicated to the said company ; or if any fraud should have been 
practised upon the said company^ or any false statements made to them 
in or about the obtaining or effecting the insurance ;" it was considered 
that the statements not set out in the policy were not warranties but 
representations only. At the same time the words << any false statements" 
were considered to include all representations made to induce the insurers 
to issue the policy^ whether relating to matters material or not ; but 
r •^^ 1 ^^^^® ^^^ ^ difference of ^opinion whether they meant actually 
I- J false, or morally false only^ — ^a point unimportant as to the par- 
ticular case, as the questions in dispute were clearly as to material misre- 
presentation, (o) 

8. Whether a statement is material or no is a matter of fact and a 
question for a jury, and of which they are alone the judges. At the 
same time if they are perverse and bring in a verdict contrary to the 
evidence, an application may be made to the Court to set it aside, bb also 
(Bxoeptions may be taken to the Judge's charge if the question of materi- 
ality be wrongly left to them.(^) 

9. The forms of declarations are as numerous as the societies using 
them ; but they more or less coincide, embracing all or some of the fol- 
lowing particulars. In some the form is a consecutive affirmative state- 
ment of the particular facts; in others they are proposed by way of 
question and answer. In the latter, as in the former case, the proposer 
should carefully frame his replies, so as to negative the construction of a 
warranty being put upon any as to which he is doubtful or may be 
deceived. Where the form is that of a consecutive statement, it is 
usually simply affirmative when made by a party proposing an insurance 
on his own life. When on the life of a third party, it is usually made 
to the best of his belief, at least as to so much of it as relates to the 
health of the person whose life is to be assured; but sometimes this 
qualification is omitted, and until lately appears to have been so very 
commonly, but the practice is obviously extremely objectionable. The 
declaration then requires the statement of (1.^ the names and the de- 
scriptions of the parties respectively proposing tne assurance, and whose 
life is to be the subject of it; (2.) the place and date of birth of the 
latter; (8.) his age; (4.) whether he is married or not; (5.) whether he 
r •Sfi 1 ^^ *resided abroad, and if so when and for what period ; ^6.) 
L J whether he is employed in military or naval service ; (7.) whetner 
he has had the small pox or been vaccinated; (8.) whether he has had 
the gout; (9.) whether he has been afflicted with rupture, fits or con- 
vulsions (since childhood,) asthma, insanity, or spitting of blood ; (10.) 
whether he is afflicted with habitual cough, or with disease of the lungs, 
or any other disease or disorder tending to shorten the duration of life ; 
(11.) whether any of his near relations have died of consumption or any 
other pulmonary complaint ; (12.) whether there is any other circum- 
stance or information touching the past or present state of health or ' 

(o) Anderson v. Fitzgerald, 21 Law T. 246, (Hoase of Lords.) 
(p) Huguenin v. Rajley, 6 Taunt. 186; Lindenau v. Desborough, 8 B. 4 C. 586; 
Anderson v. Fitzgerald, sup, 
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habits of life of the party whose life is proposed to be assured, which the 
eompan J ought to be made acquainted with, and whether he is of sober 
and temperate habits ; (18.) the sum to be assured, and the term for 
which the insurance is required ; (14.) the name and residence of the 
usual medical attendant, to be referred to for information as to the 
present and general state of health, and how long he has known him i(15*) 
the names of one or more intimate friends, to be referred to in like^manner; 
(16.) whether a proposal to effect an assurance on the life has ever been 
declined, or if so, when and by what office or offices, or if accepted, was 
it at the usual premium or with what addition; (17.) of the nature of the 
interest in the life to be assured, where it is a nominee ; (18.) a general 
declaration by the party whose life is to be assured that he is in good 
health and ordinarily enjoys good health, and is not aware of any cir- 
cumstance tending to shorten his life or render an assurance thereon 
more than usually hazardous, and which declaration is further qualified, 
when any malady exists, by adding, unless such malady (naming it) 
may be considered such ; (19.) and lastly, a declaration by the party 
making the proposal, that the statements thus made are true, and an 
agreement that they shall form the basis of the contract, and that if any 
or either of them be false or untrue, all money which may be paid on 
account of the proposed assurance shall be absolutely forfeited *to ^ ^„,. ^ 
the company, and the assurance itself wholly ▼oid.(g) L ^ 

10. It is important to observe, that the person making the proposal 
cannot esoape the obligation imposed upon him of making a full diselo- 
Bore of all material facts within his knowledge, by employing another 
person for this purpose. Concealment on his part, thus effected, will be 
equally fatal; and not only so, but the latter being his agent for the pur- 
pose of effecdng the policy, the knowledge of the agent will also be the 
knowledge of the principal; and the concealment of a material fact 
known to the agent, but unknown to the principal, will avoid the con- 
tract.(r) Nor is the case altered if the agent employed be also the reg- 
ularly appointed agent of the insurers. In such a case even an unin- 
tentional misstatement, when made in the declaration, will be equally a 
breach of warranty ; for it would seem that the agent of the office may 
at90 be the agent of the assured, and his acts, when so employed, will be 
distinguished according to the capacity in which he may be assumed to 
be acting.(«) 

11. Shoiud it happen that in any particular form some or one of these 
chuses are omitted, and there is a material fact known to the party mak- 
ing the proposal, as to which no inquiry is made, the omission, although 
the form is prepared by the insurers, is not an excuse for concealment. 
It must still be mentioned, although it need not be so in writing upon 
the declaration itself; the question of materiality, it will be remem- 
bered, being a question of fact, and not dependent upon the opinion of 
the assured. This, as we have seen, is the universal rule, but it is often 

, farther expressed by a general declaration of the absence of any mate- 
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the effect of this Btipalation, see post Chapter V. 
Fitzherbert t. tfather, 1 T. R. 12; Qladstone y. King, lU.kB, 35. 
PanoDB T. bignold, 16 L. J. Cb. 3Y9. 
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rial circamstanees whieh ought to be disdosed. Speoifio qnesiionBp it 
r'mQQ n ^ ^^^ 8ai4| are preferred as to '*'poiDta in general affecting aU 
L J mankind; bo.t there may be also ciroumstances affecting partic- 
ular individoals which are not likely to be known to the inanrers, 
and which, had they known^ would no doubt have been the objeet 
of specific inquiries. The ge^^ral question, << Po you know any other 
circumstances which ought to be communicated to the directors P' 
appears to have been proposed to meet such cases ; and upon this flie 
verdict will not depend upon whether a certain individual thought a par- 
ticular fact matorial, but whether, in truth, it was so.(/) 

12. Certain facts have been judiciously eonsidered to be the material, 
and requiring disclosure : such is insanity when within the knowledge 
of the assured, and such, in like manner, is intoiQiperaDoe.(i«) Opiun 
eating would, moreover, be a form of intemperance, and, if proved, would 
vitiato the policy. In one case this objection is stated to have been 
raised as a defence, but failed for want of proof, (v) In another ease 
the omission to mention serious illnesses taking place six months before 
the insurance was effected, although ^e person whose life was assurtd 
had then apparently recovered, coupled with the absence of any men- 
tion of, or reference to, the medical attendant in those i]lne8se8,(«7) was 
considered the suppression of material information. The materiality ef 
profligacy of character on the part of an unmarried woman^ and impiis- 
onment for debt, in consequence of ite debilitoting effect upon the coasti- 
tution, arc said, in other cases, .to have been considered proper queietions 
to be submitted to a jury.(a;) Again, as to temperanee, where the dec- 
laration affirmed that the assured was of sober and temperate habits, 
proof that his habits were, in fact, intemperate was held to avoid the 

r •Sd 1 V^^^y'f ^^^ ^^® *plea was bad, that his habits were not so ia- 
*- -I temperate as to injure his health, and that he died from a mala- 
dy uninfluenced by habits of intemperance.(y) This statement was a 
warranty. But intemperance, as already mentioned, apart from the dec- 
laration, is a material fact, and concealment of it vitiates the policy ; and 
it is scarcely possible to imagine intemperance not injurious to health. 
Other matters also, when made the subject of inquiry, -have been con- 
sidered material , such as, whether any of the party's near relations have 
died of consumption or other pulmonary complaint, or whether propo- 
sals have been made to, and rejected by, any other company. (2) 

18. When there is a general warranty of good health, it is sufficient if 
the cestui que vie is in a reasonably good state of health ;. for it cannot 
mean that he is perfectly free from the seeds of disorder. Even if he 
laboured under a particular infirmity, if it can be proved by medical 
men that it did not at all, in tiieir judgment, contribute to his death, the 

't) Lindenau t. Desborough, 8 B. ft G. 586. 
[«) Craig T. Fenn, 1 Gar. ft M. 43 ; Lindenau r. Desborougiiy sup. 
[9) Sir W. Vorbee v. The Edinbargh Xiife Asgnrance Gompanj, Jones on Annni- 
ties, p. 1165. (w) Morrison t. MaspraC^ 4 Bing. 60. 

(x) Edwards t. Barron, Ellis, 116; Huguenin y. Rayley, 6 Taunt. 186. 
Un Southcombe v. Merriman, Gar. ft Marshman, 286. 
(s) Anderson r. Fitzgerald, 21 Law T. 245, (House of Lords.) 
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wananij of iMnlftb lum be^n fti% eompliad with, and the polioy is 
Talid.(a) 

Tkiia in «a niHicm on a poUoj o^ade on tke lifp of Sir James Bpss fpr 
one year, fron^ October, 1759, to October^ 1760, f^. warranted in good 
kealih at Ae i%m& qfimiJcing the policy,^' i^ e|>pearod that Sir JameB bad 
received a wound in Us loins, at tbe battle of La Feldt, in tbe year 1747, 
wbieb bad oe<ui8ion3d a partial relaxation or paky, so that be coald net 
retain bi^ urine or jGaaoeB, and wbiob was not mentioued to tbe insurers. 
Within tbe time of tbe insurance he died of a malignant fever. All the 
physicians and surgeons who were examined &r tbe plaintiff swore that 
tke wound bad no sorjt of connexion with tbe fever, and that tbe want of 
retention was not a disorder which shortened life, but tha^b he might, 
notwithstanding, have *lived to the common age Q^ man; and ^ ^.^ ^ 
the enrgoons who opened him said that bis intestineyEi were all l- ^ 
sound. There was one physician examined for tbe defendants, who said 
that the want of retention was paralytic; but, being asked to explain, be 
0ud it was only a looal palsy arising from tbe wound, and did not effect 
life, but tiiat, on tbe whole, he did net look upon him as a good life. 
Jjerd Mansfield, G. J., said : ^< The question of fraad cannot exist in this 
ease. When a man makes an insiirance upo9 a life generally, wUhout 
any representation of the state of the life insured, the insurer takes all 
the risk, unless there was some fraud on the person insuring, either by 
his suppressing some circumstances which he knew, or allegiiLg what was 
£a]se. If the person insuring knew no more than the insureri tbe latter 
takes tbe risk. In this case there is a warranty, and whenever that i» 
die ease, it must at all events be proved that tbe party was a good life, 
which: makes tbe question on a warranty mudi larger thsA that on fraud. 
When m insurance is upon a representation, §very material circumstanoe 
must be mentioned; but when there is a warranty, th^u nothing need be 
told, but it must in general be proved, if litigated, d^< Ae life wct^ «n 
/(ad a good one, and to it mag he, although he hq,ve a particular infim^ 
itg. The only question is, whether he was in a reasonably good state of 
health, and such a life as ^ught to be inaurad on common terms?" On 
this direction the jury, witbcHit going out of Court, found a verdict fopr 
the plaintiff.(6) 

And in another case, where th^e was a warranty that the assured was 
in good health on a certun day, it was proved that he was troubled with 
spaama and cramps, from violent fits of the gout; but was in as good 
health when tbe policy was effected as he bad been for some time before. 
It was also proved that tbe underwriter was told thas be was subject to 
the gout. Lord Mansfield directed *the jury, that mch a war- p ^^^ ^ 
rantg could never mean that a man haa not ike seeds o/ disorder, t. J 
<<We are,'' he said, <<aU bom with the seeds of mortality in us. A 
man subject to the gout is a li& capable of being insured, if be has no 
dekness at tbe time to make it an unequal contract." There was a vier- 
diet for tbe p]aintiff.(c) 

f2 Parke, 933, 8th edition. See Bradj v. Oollins, 1 You. 317. 
Ross T. Bradshaw, 1 Black. Rep. 314. 
2 Parke, 936, 8th edit. 
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14. Again^ where there is a warranty that the asaured is not afflicted with 
a (disorder tending to shorten the duration of life, the policy will not he 
rendered void by the fact that the assured is then afflicted with a dis- 
order, of which he afterwards dies, if it be not a disorder necessarily 
haying that tendency. The fact that the particular malady subsequently 
causes death, does not necessarily prove, that at the time of the execu- 
tion of the declaration it was a disorder tending to shorten life.fd) Many 
of these clauses in the declaration relating to specific diseases nave been 
the subject of judicial decision. In construing any one of them, the first 
question is, whether the words of the clause amount to a declaration that 
the party has never been attacked by it, or only that he is not habitually 
or constitutionally subject to it. Should the warranty amount to the 
former, any instance in which he has been so attacked, however alight 
the seizure, and however unimportant it may appear, as not having pro- 
duced any permanent effect upon the constitution, will still avoid the 
policy. 

15. Thus in a leading case the assured had stated in the declaration 
that he was not afflicted with any disorder tending to shorten life ; that 
he had not at any time been afflicted with insanity, rupture, gout, fits, 
apoplexy, palsy, dropsy, dysentery, scrofula, or any affection of the 
liver; and that he had not had any spitting of blood, consumptive symp- 
toms, asthma, cough, or other affection of the lungs. Upon an action 
brought upon the policy, evidence was given by the defendants, that the 
assured about four years before its date had spit blood, and exhibited 
r*421 ^^^^^ consumptive symptoms; and it appeared *that he died, 
L J three years after its date, of consumption. Lord Denman, C. J., 
told the jury that it was for them to say, whether at the time of making 
the statement the assured had had such a spitting of blood, and such affec- 
tion of the lungs and inflammatory cough, and such a disorder as would 
have a tendency to shorten life. Upon a verdict being found for the 
plaintiff, a new trial was granted on the ground that this was a misdirec- 
tion. «By the expression spitting of blood," observed Pollock, C. B., 
<<b no doubt meant the disorder so called, whether proceeding fh>m the 
lungs, the stomach, or any other part of the body; still, however, one 
single act of spitting of blood would be sufficient to put the insurers on 
inquiry as to the cause of it^ and ought therefore to have been stated." 
And Rolfe, B. : '< I have no doubt but that if a man had spit blood from 
his lungs, no matter in how small a quantity, or even had spit blood from 
an ulcerated sore throat, he would be bound to state it. The fact should 
be made known to the office, in order that their medical adviser might 
make inquiry into its cause" And Alderson, B. : ^< So if he had spit- 
ting of blood only once, but that once was the result of disease, called 
spitting of blood, he ought to state it ; and his not doing so would probably 
avoid the policy. Again, suppose this man had an inflammation of the 
lungs, which had been cured by bleeding, many physicians would perhaps 
say that it was an inflammation of the lungs, of so mitigated a nature as 
not to tend to shorten life; still that would be no answer to the case of 

\d) Watson v. Hainwaring, 4 Taunt 763. 
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the defendants; for it is clear that the company intended that the fact 
Bhoold be mentioned. Again, it is obvions that the insurance company 
meant to gnard against the disease of dysentery. Now a man may have 
had a dysentery and been cured of it, still the office should know of the cir- 
cumstances ; and, indeed, that disorder may have been mentioned by name, 
as being one of a nature likely to return. All these circumstances show 
that it was not intended to restrict the statement of the assured to dis- 
orders having a tendency to shorten life at *the moment of eze- p ^^q ^ 
outing the policy. What the company demanded was, a security ^ J 
against the existence of such disorders in the frame.'' At the same time 
the attack must have been of the particular malady intended to be guarded 
against. An attack of some cognate disorder of little importance and not 
within the meaning, although perhaps within the words of the olausci 
win not have this effect. Thus in the same case, Alderson, B., observedi 
<<By spitting of blood, must no 'doubt be understood a spitting of blood 
as a symptom of disease tending to shorten life. The mere fact is nothing ; 
and a man cannot have a tooth pulled out without spitting blood ; bu^ 
on the other hand, if a person has an habitual spitting of blood, although 
he cannot fix the particular part of his frame whence it proceeds, still, as 
it shows a weakness of some organ that contains blood, he ought to com- 
municate the fact to the insurance company, for no one can doubt that it 
would most materially assist them in deciding whether they should exe* 
cate the policy, and good faith ought to be kept with them ; and again, 
as to the word ' cough,' it must be understood as a cough proceeding 
from the luDgs, or no one could ever insure his life at all ; and, indeed^ 
it is so expressed in the policy— cough, or other affection of the 
Inngs.'Vc) 

16. In like manner, when the declaration averred that the assured 
bad not been afflicted with, nor was subject to fits, it was considered that 
the true construction was not that ho had never had a fit, but that he was 
not a person habitually or constitutionally affdcted with fits ; a person 
liable to fits from some peculiarity of temperament either natural or con- 
tracted from some cause during life. It was therefore held that the 
policy was not vitiated by the circumstance that, in consequence of a fall. 
He had two epileptic fits within a short interval several years before the 
date of the poHcy, but which the jury were satisfied had never recurred.(/) 
This was a decision in conformity with the above rule upon the expres- 
noQs used; had they ^amounted to a statement that the assured |. ^mm -. 
had never had a fit, the result must of course have been different. *• ^ 

17. All insurance offices are desirous to consult with the medical man 
who has been last in attendance on the assured. (^^ And when the 
reference was made to a person who had been the ordinary adviser, but 
no mention was mad^ of the person attending at the time of the insurance, 
the policy was vacated. (A) At the same time a reference to a person 
who immediately before the time at which the policy is effected has been 

(€) Qeftch T. Ingall, 14 M. ft W. 95. 
m.Chattock Y. Shaw, 1 Moo. k Rob. 498. 
[g] Morrison y. Mnspratt, 4 Bing. 60. 
(A) Brerett v. Desborough, 6 Bing. 603. 
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oafiuallj oonsolted for trifling maladieB will not satisfy the leqoisition Cor 

a reference to the usual medical attendant, althoa^ the person who hni 

formerly attended i^ay have retired from practice at the tiffle.(t) The 

i^ani<)g of the qnestion ^ Who is yonr nsnal medical attendant V was 

elaborately considered in the case lastly referred to. <^What is th^ 

g^rwimatiGal sense of that icjaestion V observed the Court : << it is iq, the 

present tense. Snppose a person goes to effect a policy on his hSe, who 

had no medical attendant in the last year ', if the answer to the question 

were, < I have no such medical attendant,' must not that question of 

necessity be followed by another, which is, < Who was your former m^ical 

attendant V The terms and nature of the question proye that it was 

designed to extract from the person who is tibue medical attendant best 

abji^ to giye an account of her constitution at the tinae^ and if she has bo 

usual medical attendant in the precise grammatical sense of the questioa, 

ijb appears to me, that she is bound' to mention who is the medical 

attendant who could giye that information. The facts of the case f^>pear 

to be, that this lady had been attended by Mr. Duck, her medical man 

at Bristol, for a considerable time during seyeral years and down to the 

tim« of her miurriage in December, 1832. Previously to her marriage 

she had made one or two attempts to effect a policy on her life, and Mr. 

r *4fi 1 ^^^^ "^^ ^^^'^ referred to as *her medical attendant, and on his 

1- J representations the parties with whom it was proposed to etfasb 

the insurance had declined the risk. She was married in Deoember, 

1882, and it was stated that from that time Mr. Duqk ceased to attend 

her, but that a gentleman of the name of Day, who had been attending 

hef husband, and was the usu^ medical attendant of the family, upon 

one or two occasions, not being called in to attend her expressly, but ijoei- 

dentally calling, had given her some slight advice of such little note, 

that he had made no memorandum of it in his book. When called upon 

to Answer the question, she replied, < Mr. Day,' who being examined by 

the company's agent, said she was perfectly well for aught he knew, and 

that he had never attended her professionally at all; and on the 

trial, that he had attended her once or twice : he was not sure that he 

had attended her a second time, but he had once or twice given advice to 

her. The question was left to the jury to say whether Mr. Duck or Mr. 

Day was her usual medical attendant ; but it appears to the Court that 

there was another question behind, namely, Whether, from the peculiar 

circumstances under which Mr. Day was introduced to her notice, he 

could be called her usual medical attendant at all. It appears to us, 

that it should have been laid down to the jury, that, if d^ was aware 

that the person whose name she gave could not be the proper person to 

render the accouut that the defendant wished to have of her, it was her 

duty to have mentioned the circumstance, and to have stated, that 

although Mr. Day was a person to whom they might refer, h,e was not 

the usual medical attendant, but that the usuid attendant had been Mr. 

Duck. To illustrate thb, suppose Mr. Day had never attended her at 

all, but that when she married she ceased to have any medical attendant; 

(t^ Hackman t. Fenii6| 8 M. fr W. 606. 
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nippose she bad ftnswered, 'I &ave no usual medical attendant/ that 
answer would have been followed by the question, < But had you evef 
any usual mecBcal attendant T She must hatd known that the qtiestion 
was intended to elicit from her an answer designating the person who 
ogqM give the best information respecting the state of her constitution/' 

*Again, in another ease, the plaintiff wishing to insure the ^ ^^ ^ 
life of a man named House, referred the agent of the company ^ -r 
U him for the necessary information for filling up the declaration, and 
he stated, ^'I haye never had occasion for a doctor: sometimes I have 
t^en Harvey's quack pills, but Mr. Y. knows as much of me as any 
mm/' The agent thereupon drew up the proposal, which was signed by 
the plaintiff, stating that Mr. Y. was the usual medical attendant. It 
was proved on the trial that Mr. Y. had not attended House for neftrly 
twenty years, but that he had occasionally been attended after fits of 
iatemperanee, in which he was wont to indulge, by ft quack doctor^ 
Darned Harvey ; of this the plaintiff was unaware. The Court decided 
that it was no matter whether Dr. Harvey was a good medical attendant 
or not; he was the person actually attending him; that the circumstance 
that the plaintiff was ignorant of the error did not affect the question, 
but that the policy was void. Hence, it seems that it is not necessity 
that the usual medical attendant should be a regularly qualified pracU- 
tioner; it is sufficient that he acts in that capacity .(^) 

18. The nature of the interest must also be correctly described when 
mentioned in the declaration. Thus, where a person, effecting an insu- 
nnce on the life of his son, filled up the fbrm of proposal or declaratiol^ 
without filling up a blank left therein for a statement of the nature of the 
interest he possessed in the life of the nominee, and this was afterwards 
filled in incorrectly by the agent of the insurance office; upon the failure 
of the life, within a year of the date of the policy, the office, which had 
other grounds for disputing the claim, objected that the nature of the 
interest was incorrectly stated. A bill was then filed by the plaintiff, 
praying that the declaration might be reformed or varied by the insertion 
of the correct description, and asserting that he had correctly stated the 
oatare of his interest to the agent of the company, verbally, ^before ^ ^ . - -. 
cigQing the declaration. The evidence of the itgent left it alto- ^ J 
gether in uncertainty as to what the statement had actually been; and 
the Court, holding that nothing but the most clear and distinct evidence 
would suffice to justify the variation of the deckration, dismissed the 
the bilL <<If,'' it was said, '<the agent, when inserting this repre- 
sentation, was acting as agent for the society, the view most favourable 
for the case oi the plaintiff, there was not sufiusient evidence to show 
what the plaintiff's representation had really been. If he was acting as 
^nt to the defendant, the declaration could not be reformed.''(/) 

19. Whether the case be that of a warranty, misrepresentation, or 
concealment, the question of materiality is not, in any degree, deter- 
mined by the event; the contract is void in its inception. It is not ren- 
dered the less so by the circumstance that death may have arisen flrom 

(k) Brerett t. D«sboro«fi^, 5 Bing. 603. 

(0 Parsons v. Bignold, 15 L. J. Chanc. 379; Ball r. Storie, 1 Sim. k Stu. 210. 
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some canse totally unconnected with the fact warranted; misrepresented; 
or concealed. 

20. It iS| howeyer, said;(m) that to these rales respecting the noncom* 
mnnication and misrepresentation of material facts, there are three ex- 
ceptions : the first of these is where the insurers, before the execution of 
the policy, obtain by any means an accurate(n) knowledge of the facte 
withheld, or, without fraud, erroneously represented. In such a case, 
the reason for the rule of law ceases, inasmuch as scientia utrimque par, 
pares facit contrahentes. The second is where such facts would tend to 
diminish rather than to increase the risk. The third exception is when 
they only affect some status or fact included in a warranty, since what- 
eyer is comprised within that, is, as it were, struck out of the risk, and 
ought not legitimately to form an ingredient in the calculation of the 
premium, (o) 

r^AQ -1 2^' Lastly, if the concealment of material facts yitiates *the 
L J insurance, a fortiori, a misrepresentation either by the assured or 
his agent will do so, for this is a direct fraud upon the insurers ; there 
will then in effect be no contract; the policy is yoid, ab initio — ^there can 
be no claim upon it, from whateyer cause a loss may arise. Such a mis- 
statement would be a representation that other insurers had effected a 
policy upon the risk and on the terms proposed ;(j9) or a false declaration 
as to the object in making the insurance ; or that no other proposals had 
been made to other companies, when the contrary was the truth.(g). 

In a late case an action was brought by the plaintiff, as the executor 
of Miss Helen Abercromby, who, in 1830, effected a policy with the 
Imperial Life Office for the sum of 8000^., and for the period of two 
years. It appesured that the policy had been effected at the persuasion 
and for the benefit of the plaintiff and his wife, who was the deceased's 
half-sister; that the premiums were paid by the plaintiff, and that, on 
the 14th of October, 1830, the deceased, on the first attendance at the 
office, in company with Mrs. Wainwright, xepresented that the insurance 
was intended to secure a sum of money to her sister, which she should 
be able to do if she liyed two years ; and that, on being asked by the 
actuary whether she had effected insurances at any other office, answered, 
<<I wish to insure 5000^., but as your office only takes 8000/., I shall 
propose 2000/. to some other office/' The defendants haying subse- 
quently ascertained that she had effected a policy for 6000/. with another 
office, and had made a proposal to a third, which had been declined, on 
her attending again, on the 22nd of October, the actuary informed her 
that the directors were much displeased at her not answering his former 
questions in a straightforward way. She said, «I know yery little of 
business myself; I do as my friends direct me.'' It was proyed that she 
r *40 1 ^^' preyiously *to this time, effected insurances with yarious 
L J offices, all of them for a period of two years only, to the amount, 

(m) Dowdeswell on Fire and Life Ins. 50. 

{n\ Garter v. Boehm, 3 Burr. 1910. (o) Heywood t. Rogers, 4 East, 690. 

Ip) Sibbald y. Hill, 2 Don. 263 ; THiittingham t. Thomborough, Prec. in Chan. 
20 J Parke, 463. (q) Wainwright v. Bland, 1 M. & W. 33. 
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in the whole, of 11,0007. On the 2l8t December, 1880, she died sod- 
denlj, having, by her will, bequeathed the benefit of the policies to her 
Bister, and appointed the plaintiff her sole executor. It was proved, that 
at the time the policies were effected she was in indigent circumstances, 
sod without the means of paying the premiums. In the printed list of 
questions proposed by the Imperial, none was contained as to insurances 
affected with other offices. The Lord Chief Baron left it to the jury to 
say — first, whether the insurance was effected by the deceased for her 
own benefit, or as the agent of Wainwright; secondly, whether the false 
representations made by Miss Abercromby to the defendants related to a 
matter material to be kaown by them as insurers. The jury found that 
Bhe effected the insurance as the plaintiff's agent, and for his benefit, and 
that the false representations were on material points; and ayerdicl^ 
therefore, was entered for the defendants. On a motion for a new trial 
it was contended, on behalf of the plaintiff, that a person might lawfully 
insure his life for the benefit of another, whatever be the intention of the 
other party, and from whomsoever the funds are to come. Upon this 
point the court did not express any opinion, but said that the policy was 
clearly avoided by the false representations. 

22. In order to amount to a misrepresentation, it is not necessary that 
the facts should be actually falsely stated ; it is sufficient if they should 
be so stated as intentionally to mislead. Thus in a late case, Alderson, 
B., observed : << If a person makes a representation, or takes an oath of 
that which is true, if he intend that a party to whom the representation 
is made should not believe it to be true, that is a fake representation ; 
and so he who takes an oath in one sense, knowing it to be administered 
to him in another, takes it falsely. This may be illustrated by an anec- 
dote of a very eminent ambassador. Sir Henry Wotton, *who, r«cAi 
when he was asked what advice he could give to a young diplo- ^ -I 
matist going to a foreign court, said, < I have found it best always to tell 
the truth, as they will never believe anything an ambassador says ; so 
you are sure to take them in.^ Now Sir H. Wotton meant that he should 
tell a lie. This no doubt was only said as a witticism, but it illustrates 
my meaning.'^(r) 



•CHAPTEB III. [^Sl] 

THS BEFEBSES. 

1. Wb have seen in the last chapter what are the obligations of a 
person making a proposal of insurance towards the company ; and that 
where he employs another person to act for him, the same obligations 
attach upon the agent as upon the principal. We have also seen that it 
is usual to refer to the medical adviser of the person whose life is pro- 

(r) Hoens r. Heyworth, 10 M. k W. 159. 
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ptfsed ki he hi^rei, smd (f^ 6t t^re fHeddft wbo are i^tifiicieiitl j acquainted 
^th him td be abl*d to eitpi^B an opittiofi M to tkf state of kis healtk and* 
habit»; the^ pcftsons Ate fespeotiVely desij^tiaCed as the medieal and pri* 
vttte referees. We ht&e also seen that it is nsnal for the person whose 
life is to be insured to ftppeuf personallyi either before the board of 
direetoi^ or thdir medical adti^er^ to be etatnined as to the state of hi0 
health. When he is not the petsdn propositig to effect the insnrance he 
may also be ootisidered as tlie referee of that paHy. 

a. In the replies of tiie referees^ as in the statements eoAtained in the 
p^oposal^ it is eqnally required that perfect good faith should be pre* 
senred. In making them^ the referees are the agents of the party pro- 
posing the insurance; and their statements ore tepre^ntations made on 
his behalf; and from part of the contract; which will be avoided by any 
fakity as to a material fkct <5ontained on them. Great discretion is there* 
fore required of a refereC; who should be guided in his replies by similar 
rules to those laid down for the pairty making the proposal. At the same 
r *R^ 1 ^^^^> unless employed generally *to effect the insurance; he is 
L -> only to a limited extent the agent of the latter; and, although 
bound to reply fully and truly to all questions put to him, is not obliged 
to Tolnnteer information, howeyer materiid in his estimation; which is 
not required or pointed at by any questions; eithet particular or general; 
proposed by the insurers. Thus; in the case of Huckman ▼. Femie;(a) 
which was an actioti on a policy effected by the plaintiff on the life of his 
wifC; Lord Abinger; 0. B.; in delivering the judgment of the Court; 
obserred : << The third plea alleges that the plaintiff had concealed certain 
facts that were material; and which he knew at the time he effected the 
policy ; and the eridence in support of that plea went to show that the 
wife had been etamined by the defendant; when she did not mention the 
f&cts which it was supposed she knew to be material. It was contended, 
in behalf of the defendants; that the wife of the plaintiff was for that 
purpose the agent of the husband, and that the knowledge of the wife 
ought to be considered the knowledge of the husband. The jury found 
that the husband did not know the fhcts which were supposed to be 
material. NoW; of course; if the wife had been the genei'al agent; going 
to effect this policy for her husband; it would be luce any other agent 
going to effect a policy for his principal; whose knowledge might be con- 
sidered the knowledge of the principal for the purpose of effecting the 
T>olicy ; but in this case the wiife was not the agent of the husband ; she 
was no otherwise his agent than to answer particular questions; such as 
the company might choose to ask of her; and she was only to answer 
questions which they were to put ; and if they had put to her and ques- 
tions of a kind calculated to elicit a particular fact, said to have been con- 
cealed, it might be questioned whether or no she was his agent for that 

r *M 1 P^^P^^ f ^^^ °® ^^^^ question was put. It was said that 'she 
L ^ J knew of certain illnesses she had had before; and concealed them : 
however; she gave general answers to printed questions^ and we think 
the meaning of the ple% therefore, is what the juiy have found it.'' 

(a) 3 M. & W. 506. 
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8. Although this ia the state of the law as to replies to particalar 
qaestionsy it will rarely happen that there are not some such general 
questions put, as will in fact affect the referee with all the responsibilities 
ci making a fall disclosure of material facts, which are incnmbent upon 
the party making the proposal. Such, when addressed to the referee, is 
the question, " Do yon know any other circumstances which ought to be 
communicated to the directors V It is no longer inserted to remind the 
party to whom it is addressed of the general rule of law, but imports a 
new obligation ; and the consideration upon such a question is in like 
manner, as in the case of the principal proposing the insurance, not 
whether the individual to whom it is addressed thought the particular 
&et material, but whether it in truth was so. 

In a case, which has been often cited, an insurance was effect<ed, in 
1824, upon the life of the Duke of Saxe-Ootha, with the Union Assu- 
rance Company, which had an agent in Germany; and that company 
being requested to effect a further insurance, a proposal was made to the 
Atlas (against the secretary of which the action was brought,) and the 
certificates and information obtained by the Union were communicated to 
the Atlas. These certificates, so far as they were material to the ques- 
tion raised, consisted of certain questions submitted to the physicians of 
the Duke, and their replies. Many of these questions related to specific 
diseases and habits; the last was, <'Is there any other circumstance 
within your knowledge which the directors ought to be acquainted with V 
and this was answered in the negative. There was also a private certifi- 
cate of the. agent, in which, in reply to a similar question, he said, 
<< Agreeably to our informations Che Duke has led a dissolute life in for- 
mer days, by which he has lost the use of his speech, and, according 
*to some informations, also that of his mental faculties, which, r^fLA-i 
however, is contradicted by the medical men ; and as little as we I- -■ 
believe that this has any influence on his natural life, we find it our duty 
to menUon it.'' The physicians had stated that the Duke was hindered 
in his speech, but did not mention the state of his faculties. Upon a 
new trial being moved for, it was held, that the state of the Duke's 
mental faculties was a material circumstance within the knowledge of 
the assured, and uncommunicated by him ; and that it was not so dis- 
tinctly dbclosed by the certificate of the agent as to render its commu- 
nication by the assured unnecessary, and that the judge was right in 
leaving it to the jury to say whether any material facts were not men- 
tioned by the assured. (5) 

4. The omission, however, to be fatal, must be of a fact within the 
knowledge of the referee; and his labouring under a serious disease 
which he did not mention to the assurers, would not affect the validity of 
the policy, if from the nature of the malady he was unconscious of it at 
the time. Thus, when the person whose life was to be insured in the 
year 1823, had laboured under delusions arising from incipient insanity 
of which he was personally unconscious, although his physicians were 
aware of it, the fact that the insurers were not informed of the circum- 

(6) Llndenaa r. Desborough, 8 Bam. k Ores. 696. 

JULY, 1868.. 
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stance, when he was examined in 1827, and an intareDoe was effeotod on 
his life, was held not to vitiate the policy, (c) 

5. Of course a misrepresentation hj a referee cannot be less fatal than 
a mere omission ; the referee making it will be considered as doing so on 
behalf of the proposer, who will be responsible for bis statements. This 
was decided in the case of Maynard t. Bhode8,(c2) where the policy was 

r *^^ 1 ^^*^^^^ ^^ ^^® ^® ^^ ^ ^^- ^J^^ ^0' ^® benefit of '^the plain- 
1- . -1 tiff. On the trial before G. J. Abbott it appeared that, it being 
proposed that the policy should be isffeoted as a collateral security for a 
sum of money due to the plaintiff, Lyon, in conformity with the regula- 
tions of the insurance office, attended to give the usual information aa to 
the state of his health, but concealed from the insurers a disease of long 
standing, of which he died a few months afterwards. It was eontended, 
that as the plaintiff had himself made no representation as to the state 
of Mr. Lyon's health, and as the insurers had acted upon a representa- 
tion made by the latter, they were liable upon the policy. But the 
learned judge told the jury, that if they were satisfied that the repm- 
sentation made by Mr. Lyon was not substantially true at the time the 
policy was effected, it must be considered as a condition incorporated in 
it, by which the plaintiff would be bound, although he might not be 
privy to the falsehood of the representation. The jury under this direc- 
tion found for the defendant, and on a motion for a new trial the rule 
was refused. 

6. Lastly, should the referee make a wilfully untrue statement, or 
collude with the party making the proposal, he may not only avoid the 
policy, but may, although not personally interested in the contract, ren- 
der himself liable to an action if loss should ensue ;(«) for if a man will 
wickedly assert that which he knows to be false, and thereby draws his 
neighbour into a heavy loss, even though it be under the specious pre- 
tence of serving his friend, he makes himself liable for the damage — 
^'ausis talibus istis non jura subserviunt," and that even if no fraud was 
intended by him.(/) In order to constitute moral fraud in a represen- 
tation, it is not moreover necessary that it should be false to the know- 
ledge of the party making it ; if untrue in ftot and not believed to be 
r*'^({'\ ^^'^^ ^^^ made *for a fraudulent purpose, it is both a legal and 
L -I monJ fraud.(^) 

A statement false in fact but not known to be so by the party making 
it, or made with intent to deceive, but on the contrary believed to be cor- 
rect, will not render him liable in an action, although it may have in- 
duced the insurers to undertake the insurance, and they may have suf- 
fered pecuniary loss thereby, since to support an action of deceit the 
scienter must be proved«(A) 

This liability has not, however, it is believed, ever been enforced in 

(e) Swete t. Falrlie, 6 Gar. & P. 1. 

Id) 5 Dowl. k Rj. 266. («) Paale^r r. Freeman. 8 T. R. 61. 

(/) Watson Y. Poalson, 16 Jar. 1111, Exch. 
(g) Taylor y. Ashton, 11 M. k W. 415. 

(A) Shrewsbarj t. Bloant, 2U,kO, 4*76; Bawlings ▼. Bell, 1 0. B. 951; Chan- 
delor Y. Lopas, 1 Smith, Leading Oas. 11. 
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praotioei and ooald onlj be pq i^ somo very exceptional case, >rhcn a loss 
was actoally 8ii«taiiie4 ; &s wbe^re tbe iciaaraiice mopejs had been paid 
before the fraud was diaoovered, aqd could not be recoyered from the 
assi^ed. lo the event of a copapiracy to defraud tbe cpmpanj, all par- 
ties uaplicated o^igbt be liable to an indiot|pent, but that would be a 
emiaai proceeding. 

7. A claim has of late years been made by some mombers of the medi- 
eal profeeaion, when applied to as the medical referees of parties pro- 
posing insurances on their lives, to the effect that they are entitled to a 
fee for their certificates ; fnd to this no objection can be raised. They 
have, however, endeavoured to extend the proposition, adding to it this 
farther term, namely, that they are entitled to receive the fee from the 
insttimnce office, and not from their patienjb. In three instances the 
question has been tried in the county courts, the point raised being 
whether there was any contract on the part of the company to pay the 
fee, and in every joase it has been decided in the negative.(t) 

*A8 a matter of policy, it would seem not very important to ^ ^e ^ -i 
the companies whether they paid the fees or not, since the aggre- ^ -I 
gate amount of such fees could form but a small item in thjsir annual 
expenses, more particularly when, as is understood to be the practice with 
those companies that profess to pay the fee, the application is only made 
alter A ^ttll investigation of all the other evidence tendered, and a per« 
sonal examination by the medical officer of the company, and then only 
in those cases in which it is supposed that the information possessed by 
the medical referee is likely to prove of ^alue. As a matter of principle, 
however, there appear grave objections to such a payment on the part of 
the company; for, as we have already seen, the medical referee is the 
agent in respect of his replies of the proposer, and the latter is answer- 
able for any want of candour cur neglect by him } while, if the fee were 
paid by the company, the question would apse, whether his position were 
net changed, and whether he had not become the agent of the insurers 
instead of the party making the proposal. Again, allo^g that, for the 
most part, the known honour and intiegrity of the profession would be a 
•offioient safeguard to the insurers, and putting aside exceptional cases, 
it would seem unreasonable that they should be obliged to employ a per- 
son, of whom they know nothing, as their adviser, and to give evidence 
u to which his bias would be naturally in &vour of his patient and 
ftgainat the office, and in which the restraining influence of the ordinary 
doctrine, that the proposer is answerable for the repreaentations of the 
nferecy might be thought to be taken away. In the rare case of coUu- 
fiion, which is at least possible, the objection might be of more vital im- 
portance; but, without assuming that the object would be to plunder the 
office by inducing it to insure unsound lives, it is obvious that it might 
be continually called upon to pay fees when there was no guarantee that 
the proposal was bona ide, and in which there might, perh9.ps, never 
have been any intention to complete the insurance. 

(t) Philbriek v. Whathaui, 4th Oct. 1850, Colchester Oonn^ Gonrt; Hooper t. 
The Qresham Life Aasurance Company, June, 1851, Shoreditch County Court; 
Duplex T. The Boonomic Life Office, Aug. 185i^. See Appendix. 



52 bunton's life assurance. 

r •^^^ 1 The principle contended for would be equivalent to a *rule that 
L J the purchaser should pay the costs of the vendor's solicitor, 
whether a good title were made or not. 

It would seem that the medical profession have the cure of the evil, if 
such it be, in their own hands. Their claim is against their patients. 
Ifi therefore, they think it right to combine, they should do so by mutu- 
ally agreeing, that unless the fee is paid by the patient, they will not 
reply to the office ; the obligation, joined to the absence of any remedy 
against the company, wotdd then be an excuse to the patient for making 
the claim upon him, and the fee would be paid. Under the present 
practice, it is likely that the fees will not be paid to those gentlemen who 
claim them from the insurers, except in exceptional eases, where there is 
actually a call upon their skill ; while a large portion of the profession, 
having ascertained that there is no claim at law against the office, will 
continue to furnish their certificates without any charge to either party. 

Of course it is optional to the medical man to reply to the letter of 
application that, without payment, he will give no answer; and there- 
upon the company, if continuing to request the information, would be 
bound to pay for it. 



[*59] CHAPTER IV. 

THE POLIOT AND ITS CONDITIONS. 

1. The premises of the contract being complete, the insurers decide to 
accept or decline the proposal, and the decision is notified to the assured. 
In some companies this acceptance is unconditional, so that the premium 
be paid within the month ; the letter of acceptance running to the effect 
that the proposal has been accepted, <<and that a receipt is ready at the 
office for the premium, upon the payment of which the assurance will 
commence ; but that, if the same be not paid within thirty days, a re* 
appearance and fresh certificates will be required.'' In other companies 
the acceptance is qualified by the condition, not only that the insuranoe 
shall not commence until the payment of the premium, but that no 
material fact shall have occurred prior thereto of a nature which ought to 
have been communicated to the insurers if it had happened before the 
date of the proposal ; or, the policy is executed by the directors or trus- 
tees, with a condition to that effect endorsed upon it, and is then lodged 
in the hands of the officers or agents of the company, to be handed over 
to the assured upon the payment of the premium. This clause has been 
introduced to meet the case, which has occurred in practice, of a person 
making a proposal for an insurance which he did not intend to complete, 
and then taking advantage of any sudden occurrence likely to turn the 
chances in his favour; as, for instance, when he makes the same proposal 
to several offices, intending to Insure with that which may offer the most 
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&Toarabl6 terms, and on the occarreQce of an acoident or the appearance 
of a mortal disease affecting the person whose life is to be assured, oom- 
pleting *all the insarances, although the last mentioned-person ^ ^^^ -. 
was on the point of death at the time. Such a stipulation is per- *- -^ 
feetly fair, and without it the contract is unequal, for the company has 
DO power to compel the completion of the insurance by the payment of 
the premium. 

2. The policy or written evidence of the contract is signed by the 
directors or trustees, according to the provisions of the deed of settlement, 
sometimes being under seal and sometimes under hand only. When 
issued by a company completely registered under the Joint-Stock Com- 
panies' Begbtration Act, it is invariably sealed with the seal of the com- 
pany, and authenticated by the signatures of at least two of the directors, 
in pursaance of the provisions of that act. (a) Such policies, when under 
seal, are deeds poll, charging the company as specialties. When under 
hand only, they operate as agreements of the co-partnership, signed by 
the directors on behalf of themselves and their co-partners. When under 
seal, they are occasionally somewhat informal as to their execution as 
compared with other deeds poll } but this will not make them the less 
deeds if otherwise containing the essentials of a deed, namely, signing, 
sealing, and delivering. With regard to the sealing, Lord St. Leonard's, 
in his book on Powers, observes, << that it is not necessary that an im- 
pression should be made with wax or with a wafer. If the seal or other 
instrument used be impressed by the party on the plain parchment or 
paper with an intent to seal it, it is clearly sufficient; and therefore, when 
the instrument is a deed, and on proper stamps, and it is stated in the 
attestation to have been sealed and delivered in the presence of witnesses, 
it will, in the absence of evidence to the contrary, be presumed to have 
been sealed, although no impression appear on the parchment or paper."(6) 
Again, as to delivery, although essential to a *deed, yet it re- ^ ^^^ -. 
qaires no special form, and may be without any words, and the L -■ 
delivery of the document to the officers of the society, to be handed over, 
as the custom is, upon the payment of the premium, would, in the absence 
of any express declaration of delivery, be sufficient for the purpose, (c) 
In the case of a corporation, affixing the common seal is itself tantamount 
to delivery, except when accompanied by a direction to a clerk to retain 
the deed until a particular event has occurred, in which case the delivery 
is suspended until that event takes place.(e?) The attestation clause is, 
moreover, immaterial; for witnesses are not essential to a deed.(e) 

3. The sum assured, as we shall hereafter see, is a chose in action, 
and will devolve, as every other similar interest, upon the personal repre- 
sentatives of the assured, or upon his assigns, by act of law, and cannot 
be assigned to any other party, although the beneficial interest may be 
transferred in equity. This arises from the rules of the common law, 
by which no personal contract is assignable at the will of the contractee, 

ia) { 46. (b) Sug. Powers, rol. i. p. 282. 

e) See 4 Grnise Dig. 34, 35; Com. Dig. Fait (A 3), (A 4.) 
a) Good V. Ash, 3 Eeb. 307 ; Derby Canal Company v. Wilmot, 9 East, 360 ; 
errant on Corporations, 63. (e) Com. Dig. Fait (B 4 a). 
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T^ith the exception of bills of exchange^ which became so at an early 
period by the custom of merchantd, and promissory notes, which became 
80 subsequently by statnte.(/) There is no suchezception in faTonr of 
policies of insurance, which cannot, therefore, be made negotiable or 
payable to order or to bearer, nnless they fulfil the conditions of bills of 
r *fi9 1 exchange and promissory ♦notes. Now a bill or note may be 
L -I made payable at a future time, although uncertain, prorided thai 
it must happen some time or other : thus, a note payable oh the death of 
A. 6., or of the maker, is good ](g) but it cannot be made payable otit 
of a particular fund,(y^) or on a contingency, and the happening of the 
contingency will not cure the defect; ot be subject to a condition, 
although the condition be made by indorsement before the completion of 
the note.(t) It must b^ for a sum certain, and cannot be susceptible of 
contingent or indefinite additions. It must in fact be a contract for the 
payment of the particular sum simplicitcr.(A;) Hence polities of insurance 
are never attempted to be ihade in this form, which would not admit of 
the usual conditions, or even of the payment of the consideration by an 
annual premium, or of a stipulation entitling the assured to participate 
in the profits of the concern. 

4. The wording of the pblicies themselves 16 as taridtis as that of tile 
declarations, but they also for the most part follow one general form. 
They commence by recitals of the desire of the assured to become a 
member of the society or to effect the insurance, of the declaratic^ more 
or less at length, and of the payment of the fitst year's premium. The 
witnessing, or operative part, then consists of an agreement, << that if the 

assured shall die Within the tenU of one year, ending on the day of 

• inclusive, or if he or his assigns shall, in the event df his living 
beyond the said tisrm of one year, pay at the office of the company, during 

his life, the like premium, on or before the day of in every 

subsequent year, the funds and property of the company shall be liable, 
r •f\'\ 1 A(!<^ording to the provisions of its deed of settlement, *to pay and 
■- -■ satisfy, within three calendar months after satisfactory proof shall 
have^been received at the office of the company of his death, unto his 
executors, administrators, or assigns, the principal sum assured, and such 
further sums as may be appropriated as a bonus upon the policy .'' Or 
the directors or trustees executing the policy covenant, that they or their 
assigns will make such payments out of the stock of fund of the company. 
And in one office(A the sum assured is made payable at the expiration 
of three months, if the policy is in the hands of the personal reprssenta- 

(/) 3 ft 4 Anne, c. 9, enacting "That all notes in writing after the date bf the 
act, whereby any person or persons, body politic or corporate, shoald promise to 
pay to any other person or persons, his, her, or their order, or unto bearer, any 
sum of money mentioned in such note, should be taken and construed to be dae 
and payable to any person or persons to whom the same is made payable, and that 
liotes payable to order should be assignable by indorsement in like nuoiBer as in- 
land bills were made payable.^' 

(g) Cooke ▼. Golehan, 2 Stra. 1217; Ryffey v. Greenwell, 2 Per. k Day. 365, 10 
Ad. k Ell. 222. (A) Yeates y. Grores, 1 Yes. J. 280. 

{%) Leeds t. Lancashire, 2 Camp. 205. 

(h) Smith 7. Nightingale. 2 Stark. 375; Bolton y. Dugdale, 4 B. A; Ad. 619; 
Byles on BiUs of Exchange, 72. 74. (Z) The Equitable. 
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\ms of the deeeased| or, if otherwiae, within six calendar months. Then 
follow the conditiottB of the policy, making it void in certain specified 
erents, and which are either there set forth or referred to, as indorsed 
apon it And, lastly, any special provisoes rendered necessary for ex- 
plaining the particular contract, or called for by the constitution of the 
oompany, such as, in a proprietary company, a stipulation limiting the 
liability of the insurers to the amount of their shares, including such 
part of them as may have been paid up. When, moreover, the powers 
of the company under the deed of settlement are defective, and the in- 
tention exists of an application to the legislature to enlarge them, or it is 
desirable to obtain the assent of the individual insurers to some beneficial 
ehange in the ooaatitation of the company, it is not unusual to insert an 
Ixpress stipulation to that offset in the policy.(m) 

When the policy is on the life of a nominee, it runs in a similar form, 
the sum assured being made payable, upon the lapse of the life named, 
to the assured or his representatives, the principal distinction being, that 
ia some ofices the conditions are framed more favourably to the assured 
than <<in own life policj||ta." This distinction will *be more r ^cu-i 
particularly adverted to in considering the nature of the condi- ^ -• 
tions. 

Whwe the bonus is to be applied in reduction of the annual premium, 
the policy is made renewable upon the payment of the annual premium, 
or such reduced premium as may from time to time, according to the 
regulations of the company, be determined to be payable in respect of 
the assurance by the directors thereof, which determination is, in all 
esBes, to be taken as conclusive by the said assured or his assigns, (n) 

5. A difference formerly existed between policies expressed to be 
granted for a certain period << from the day of the date'' and << from the 
date,'' the one being considered to mean exclusive, and the other inclu- 
nve of Uie day,(o) and which gave rise to the words '< both inclusive ;" 
but the distinction, it is said, is now exploded,(p) and that as the ex* 
pressions may mean the same thing, and they are of doubtful import, 
they must be interpreted according to the intention of the policy, to be 
gleaned from the whole instrument ; and as the words are those of the 
insurers, they ought, according to the general rule of law, to be taken 
most strongly against them.(^) 

6. In examining the conditions adopted by the different offices, it is 
necessary to premise that where any particular form is referred to, as 
having been adopted by any office, it is so merely to show that it is a 
form that has been, and therefore may be again in use ; but it is not to 
be assumed that either all the policies issued by the company cited have 
been so in the form in question, or that it necessarily continues to use it, 
for it will be found that it is by no means uncommon for insurance com- 
panies from time to time to alter or amend their conditions. 

(a) See Policies of tbe Rock Office, 1863. 

fn) Royal Exchange Policy, 1853. 

fo) Sir R. Howard's case, 2 Salkeld, 626; 1 Ld. Raymond, 480. 

(p) Pwgli r. The Duke of Leeds, Oowp. 714. 

[q] 2 Parke, 930 ; Dowdeswell, 65. 
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r*fiS 1 *^^ these, the first is usually deolaratory of the first inind- 
I- -■ pies of assurance law, that the policy depends upon the truth of 
the declaration, the disclosure of all material facts, and the correctness 
of the representations as to any such facts. Or it sets out these princi- 
ples with the modification that the policy shall he void if the declaration 
shall he untrue, or if the referees are proved to have knowingly given 
false testimonials. 

7. A second condition relates to the payment of the premium, which 
must be done on or before the day at which it falls due, or within thirty 
days, or in some cases fifteen days after. The proper form of such a 
condition is, that the policy shall not become void before the expiration 
of thirty days from the day on which the premium shall become due, 
notwithstanding the death or other event, upon which the sum assured 
shall become due, shall have happened within the thirty days, provided 
that the premium due be paid before the expiration of that day. In 
some offices no such condition is inserted, and the right to renew within 
the further term depends upon a provision of 4he deed of settlement, or 
the custom of the company, of which the letter of notice of the renewal 
premium falling due, and which always contains a statement of this na* 
ture, would probably be sufficient evidence. It is, however, of import- 
ance that the condition should be strictly complied with ; for it seems 
that, at law at least, it will be strictly oonstrued. 

Thus where a party, as a member of a life insurance society for the 
benefit of widows and female relations, effected a policy for an annuity 
payable to his widow in consideration of a quarterly premium to be paid 
during hia lift; and the society covenanted with him and his executors, 
that if he should pay to their clerk the quarterly premiums on the quar- 
ter-days during his life^ and if he should also pay his proportion of con- 
tributions which the members of the society should, during his li/e, be 
called upon to make, in order to supply any deficiencies in their funds; 
r *({f\ 1 ^^^^f ^P^° proof of his death, the annuity should become '*'paj- 
L -J able. By the rules of the society, if any member neglected to 
pay up the quarterly premiums for fifteen days after they were due, the 
policy was declared to be void, unless the member {continuing in €u good 
health as when the policy expired"^ paid up the arrears within six months^ 
and five sbillings per month extra. It was held, that the member insur- 
ing having died, leaving a quarterly payment due at hb death, the policy 
expired; and that a tender of the sum due by his executors, though 
made within fifteen days afker it became due, did not satisfy the requisi- 
tions of the policy, and the rules of the society, whieh required such 
payment to be made in his lifetime, continuing in as good health as when 
the policy expired. (r) To keep the policy in force, moreover, the renewal 
premium must be actually paid : it is not sufficient that there wlu no 
intention to discontinue the policy, and that the office is not in fact dam- 
nified by the delay, (s) The common equitable relief in respect of money 
payments does not apply, for the company has no power of compelling 

(r) Want y. Blunt, 12 East, 183. See Tartleton t. Stainforth, & T. B. 696, 1 
Bos. k Pull. 4n. («) Acey v. Femie, 7 M. & W. 161. 
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tke payment of the premium. Neither is it any exoose that the assured 
has received no notice from the company, reminding him that the pre- 
mium is falling due. Such a notice, commonly termed the renewal no- 
tice, is customary, but the company is under no obligation to send it. 

8. A third condition, often incorporated with the last, relates to the 
reTiyal of the policy within a limited term after the time of an omission 
to pay the premium, which is generally done upon proof of good health, 
and the payment of a moderate fine to the company. The following is a 
specimen of such a condition : « Policies will not be considered to be in 
force beyond thirty days after the expiration of the year, unless the pre- 
mium then due shall have been actually paid at the office of the society 
in London, on the receipt of two directors. But should proof be given 
*to the satisfaction of the directors that the party or parties ^ y^,. ^ 
whose life or lives hath or have been insured, continue in good ■- -I 
health, the policies may be revived at any period within six months, on 
the payment of a fine, to be fixed by a boaid of directors, not exceeding 
ten shillings per cent, on the sum assured ; or at any period within thir- 
teen months, on the payment of such fine as a board of directors may 
think reasonable.' V<^ 

9. A fourth conoition relates to travelling by sea, and varies very much 
in different policies. In some it avoids the policy if the assured <' thaU 
die upon the high seas, unless license be obtained from the court of direo- 
tors/'(«) In others, if he << shall die upon the high seas unless in pass- 
mg direct from one part of the United Kingdom to another, or in passing 
during peace from any part of Europe to any other part of Europe with- 
out previous license from the directors to go upon the 6eas/'(v) In others, 
if he << shaU die on the high seas, except in passing from one part of the 
United Kingdom of Great Britain and Ireland to another, or from or to 
any part of the United Kingdom of Great Britain andlreland, to or from 
any of the Islands of Guernsey, Jersey, Alderney, Sark, and Man,*or 
from any one of the same islands to any other of them, or from or to Ma- 
deira; and also in time of peace from any part of Europe to any other 
part of Europe; but the foregoing exception is not to extend to persons 
who, at the time of death on the high seas, shall be employed in a sea- 
&ring capacity, unless in each case permission shall have been granted 
by the directors; which may be obtained on such parties giving every 
requisite explanation, and paying an extra premium to be settled by the 
directors." (to) In others, or « if without the consent of the directors for 
the time being, he shall engage in the preventive service or any seafaring 
occupation, or shall go upon the sea in a vessel not decked or seaworthy, 
*or shall proceed to any part of the globe within thirty-three de- ^ ^^o n 
grees of the equator." (a;^ L ^®J 

In these conditions tho most obvious distinction is, that in one class 
the policy is avoided in the event of going on the high seas : in the other, 
in the event only of dying while on them. The distinction is important, 
as such a condition would be strictly construed. Any going on the high 

It) The Law Life Office conditions. (ti) The Equitable. (v) The Rock, 
(w) The Law. (z) The Eagle. 
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seafij therefore^ although attended by no evil resnlt, wonid in the one 
case avoid the policy, while in the other the aeeured is made hia own 
insnt^lr as to marttime riaka, and daring the tenn of the voyage as to all 
other riska, hot on ito termination the insoranoe by the poUey revivea if 
nniifie^sted by any othet condition. 

10. A fifth condition is, if the Assured " shall go beyond the limita of 
Europe -/'(y) or a^ain; « shall go beyond the limita of Europe, except to 
Madeira )r(z) or in other oompanies, '^ if he shall proceed to Australia 
or to any place distant less than thirty-three Hegtees from the equator, or 
voy&ge within that limit;"(A) or again, << shall proceed to any part of 
the globe within thirty-three degrees of the equator, or during actual 
warfare shall go beyond the limits of Europe/'(&^ 

11. A sixth condition is, « if the assurea shall enter into any military 
dr naval service without previous license fitom the directors ;"(c) or, <^if 
he shall, without the consent of the directors for the time beings ^ugage 
in the preventive service or any seafaring occupation, or during actual 
warfare shall engage in any military or naval service whatsoever }{d) or^ 
^<if he shall become a seafaring person, or engage in aotive naval or mili- 
tary service,(e) or being or becoming a military or naval man, shall be 
called into actual service without permission from the director8.'7/) 
r ♦AO 1 *^^® ^^^ ^^^ conditions are inserted to guard the insurura against 
^ -^ risks not contemplated in the original contraot, or covered by the 
stipulated premiums received, and they will be also strioUy construed ;{ff) 
but it is Usual to grant permission to the assured to undwgo saoh riika 
upon the payment of an eqmvalent additional premium. As, moreover^ 
vrhete policies are effected on the lives of nominees, or where own life 
]»Olieies have been soldj it will often happen that the persons beneficially 
interested not only have no control over, but may not be even cogniiant <x 
the movements of the person whose life has been assured, it is notunusnal 
to add a further stipulation that << if the person whose life is aasured go 
beyond the limits allowed, or become a seafaring person, or engage in 
active ikiilitary or naval service, before the fiict has been communicated 
to the directors, the policy shall not become void if tiie party interested 
make the communication as soon as the fiict comes to his knowledge, and 
pay the additional premium which would have been required if the fact 
had been known at the time it had occured.^' Such a provision appears 
to meet the justice of the case, and it is believed will always be readily 
added by indorsement, when it does not actually form one of the printed 
conditions of the policy. 

12. A Seventh condition is, '<if he shall commit suicide, or die by 
duelling, or the hands of justice, or shall die by his own handS| or by the 
hands of justice 3" (A) or, again, «if he shaU die by his own hands, being 
at the time sane or insane, by duelling, or by the hands of justioe;(f) 
or, again, << shall die by his Own act, whether sane or insane, or by duel* 

[y) The fiqttitable; The Bock. 

x) The Law. (a) The Legal and GeneraL lb) The Eagle, 

c) The Rock. (a) The Eagle. (e) The Legal and General. 

/) The Law. (ff) Yyge v. Wakefield, S If. Ik W. 442. (A) The Bock. 
(t) The Equitable. 
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liBg, or by the hands bf jiidtiee^(^^ 01^ shall be eooTieted of felony f^l) or, 
again, « proyided always that tne person whose life is hereby asSBred, 
being also at the tiine the party interested in this insntanee^ *do p ^tffxi 
Dot eommit suieidej^' with the farther condition, f<In case of L J 
suicide by the person whose life is insured, and who is also the party 
entitled to the benidfit of the policy, the whole of the premiums will be 
retaraed;"(m) at, again, "Assuraneee made by persons on their own 
lives, who shall die by duellings or by their own hands^ or by the hands 
JQStice, will become void, so far as respects such persons; but shall re- 
ffifun in force so far as any other person or persons shall then hav^ a bona 
fide interest therein, acquired by assignment ot by legal or equitable lietl, 
upon due proof of the extent of such interest beihg made to the directors. 
And if any person assured upon his Own life, and who shall haVe been 
80 assured for at least five years, shall die by his own hands, and not 
felo do se, the directors shall be at liberty, if they shall think proper, to 
pay for the benefit of his family any sum not exceeding what the society 
Would have paid for the purchase of his interest in the policy, if it had 
been surrendered to the society on the day previous to his decease ; pro- 
vided that the interest in such assurance shall be in the assured, or in 
any trustee or trustees for him or for his wife or children, at the timb of 
his decease/ Vn) The efi^t of the additions of the words <<or shall be 
convicted of rblony,'' Would be to prevent the policy vesting in the crown 
10 that event. It would leave the directors of the company at liberty to 
apply the value of it, if they thought fit) in favour of the wife or family 
of the felon. 

13. Where death is caused by the fblonious act of the assured, as 
when he dies by the hands of justice, by duelling, or felo de se, public 
policy avoids the contract, l^hns iii Fauntleroy's ease, an insurance by 
him on his own life was deemed void in consequence of his subsequently 
eomnitting a felony, foi^ which he suffered death. The policy had been 
snstdned at the Rolls, but upon appeal to thb House of Lords p ^^^ ^ 
the decree was reversed, upon the advice Of Lord Lyndhurst, G. ■• •' 
He thought that an insurftnce expressly against the event would be void, 
and therefore efiect could not be given to a gefaeral policy, upon an event 
which, if expressed in terms, would have tendered the policy, as far as 
the condition went, at least, absolutely void.(o) 

A stipulation to uphold a policy in any such Case would) it is said, be 
oontrary to sound policy, as taking away one of the restraints operating 
on the minds of men against the commission of crimes, by the interest 
which they have in the welfare and prosperity of their connections } nay, 
more, it would render those naturid affections which make every man 
deeirous of providing fbr his family, an inducement to crime ; for the 
ease may be well supposed of a person insuring his life for that purpose, 
with the int^tiott <^ cbmAiitting suiddo. For a policy, moreover, to 
Rmain in fokt^e whdi death arose from any Such cause, would be a fraud 

(k) The Bagle. (Z) The Korwich Union, 

(m) The Legal and GeneraL (n) The Law. 

(0) Amicable Society t. Bolland, 4 Bligh, N. S. 194, 2 Dow. k Cla. X. In the 
Court belowy Bolland ▼. Disney, 3 Buss. 351. 
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upon the insurers, for a man's estate would thereby benefit by his own 
felonious act. 

14. The above rule of law shows the origin of this condition, when 
felonious suicide only is intended. The condition is then inserted^ by 
way of notice to the assured, for it is of importance that ignorance of the 
law should not neutralise the eflPect of its maxims. But the insurers may 
reasonably desire to ezcludci from all questions between themselves and 
the representative of the assured, the topic of criminality, so likely to 
excite the compassionate prejudice of a jary, by whom the act of self- 
destruction might be considered of itself a sufficient proof of insanity. 
Remembering, moreover, that the conduct of insane patients is in some 
degree imder the control of their hopes and fears, and that their affection 
for others often excercises a sway over their minds, when fear of death 
or of personal suffering may have no influence, the insurers may well 

r *72 1 ^^^^'^^ ^^^ ^ P^^ ^^^ ^^ restraint from the mind and conduct 
*- -I of the assured, nor to release from all pecuniary interest in the 
continuance of his life, those on whose watchfulness its preservation may 
depend. For these reasons the words sane or insane are sometimes in- 
serted, or the condition is otherwise worded, so as to include all cases of 
self-destruction, whether felonious or not. At the same time, in order 
to render the policy the more valuable, as a security in the hands of third 
parties ; and having regard to the fact, that the reason for the condition 
is removed^ when the insured life has no beneficial interest in the policy, 
it is, as we have seen, very commonly abrogated in favour of a purchaser 
or mortgagee. In like manner it is often modified by a provision, that 
even when the assured, being beneficially entitled, dies by his own hands, 
or felo de se, it shall be in the discretion of the insurers to return a pro- 
portion of the premiums paid, or the office value of the policy, to the 
representatives or family of the deceased. Such a return, however, to 
the extent of the office value of the policy is invariably made, even in 
the absence of any stipulation. An insurance office is the creature of 
public opinion, and the reputation of illiberality is esteemed fatal to its 
progress. It would appear a hard thing to repudiate the contract, and 
retain the entire consideration. In one case the office did more, and paid 
all the premiums received, with interest at four per cent. ; but this was 
the compromise of a disputed claim :(j>) to make such a payment when 
the case was clearly in favour of the office, would be giving more than 
the consideration, for nothing would be retained to cover the risk incurred 
prior to the death ; and this remark also applies to the stipulation already 
referred to, for returning the whole premiums in such a case. 

In one case, when the condition was, that, if the policy was assigned, 
r •T^ 1 ^^ ' ^^^ aasigneo shall have the benefit "^of it to the extent 
L -I of his interest, notwithstanding the assured should commit suicide, 
the assured deposited it with a creditor, with a letter promising to asngn 
it, when requested, as a security for the debt ; but no notice was given 
to the insurers, and he then committed suicide. It was held that the 
transaction amounted, in equity, to a valid assignment as between the 

(jf) Glift T. Schwabe, 3 G. B. 481. 
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parties to it^ and was, therefore, an efiectaal assignment within the con- 
dition.(^) 

15. When the policy is effected npon the life of a nominee, the above 
reasoning fails ; the insurance can be no indnoement to the criminal act, 
and may reasonably be construed to cover this as well as every other 
risk. There is, indeed, no reason why it should not do so ; for the 
general tables of mortality, which form the basis of the calculations upon 
which the policy is founded, include this as well as every other cause of 
death ; so that the particular risk is actually insured against. In' policies, 
therefore, on the lives of nominees, it is very usually, but not invariably, 
omitted. 

16. The construction to be given to a condition of this nature will be 
best ascertained by examining the recent cases. In Borrodaile v. Hun- 
ter,(r) the words of the proviso were, <' should die by his own hands, or 
by the hands of justice, or in consequence of a duel.'^ The verdict of 
the jury^ at Nisi Prius, was, <' that the assured voluntarily threw him* 
self from the bridge with the intention of destroying himself; but at the 
time of committing the act he was not capable of judging between right 
and wrong.'' << In construing the words of the condition, it is proper," 
observed Justice Maule, << to consider first what is their meaning in the 
largest sense, which, according to the common use of language, belongs 
to them; and if it should appear that that sense is larger than the 
sense in which they must be understood in the instrument in question f 
secondly, what is the object for which they are used? They ought not 
to be extended beyond their ordinary ^sense in order to comprehend ^ ^..^ ^ 
a case within their object, for that would be to give effect to an I- -I 
intention not expressed ; nor can they be so restricted as to exclude a 
case both within their object and within their ordinary sense, without 
riolating the fundamental rule which requires that effect should be given 
to such intention of the parties as they have used fit words to express. 
To protect the insurers against increase of risk arising from the 
temptation to self-destruction offered by the assurance, is the object 
for which the condition in question is inserted. It ought, there- 
fore, to be so construed as to include those cases of self-destruction in 
which, but for the condition, the act might have been committed in order 
to accelerate the claim upon the policy, and to exclude those in which 
the circumstances, supposing the policy to have been unconditional, would 
show that the act could not have been committed with a view to pecu- 
niary interest. This principle of construction requires and accounts for 
the exclnsron, from the operation of the condition, of those cases falling 
within the general sense of its words to which it is admitted not to apply, 
such as those of accident and delirium. To apply it to the present case, 
it appears by the finding of the jury, that the testator voluntarily threw 
himself into the water, intending to destroy his life, but that at the time 
he did so, he was not capable of judging between right and wrong; and, 
as a man who drowns himself voluntarily may do it to found a claim on a 
policy, though he may not think it wrong to do so, or though his mind 

{q) Cook y. Blake, 1 Hare, 390. (r) 5 Man. & Gr. 639. 
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nay be so diseased 4b»fc he dees not know right frojjB wroDg, which, as I 
understand the finding of the jury, was the case with the testator, it seems 
to me that the object of the coadition would not be efieeted unless it com- 
prehended snob a case of self-destmotion.'' The claimants had contended 
that the words << dying by his own hands" were synonymooa with 
<< suicide/' and suicide with ^<felo de se," and that they did not include 
insfnity wheve there could be no felonious intention. But the Court U) 
V *7^ 1 ^^ ^^^ ^^^ ^^ opinion, with the exception of Tindal, 0. J., vne 
I J thought that, from the context and positiop of the wQids, a 
felonious killing of himself, and no other, was intended : that, by the 
acknowledged principles oflegal construction, they were to be taken moat 
strongly against those who had used them, namely, the insurers. That 
the eziHression, <^ dying by his own hands,'' was merely a translation into 
English of the word of Latin origin, << suicide," and that, if the exception 
had run in the terms « shall die by suicide,'^ &o., no doubt could ha^e 
arisen that a felonious suicide was intended. 

In Clift Y. 8ohwabe,(<) however the words weve,*;-<< y svcA perMon 
thali commii micide^ or die hy dvMing or the handi pf jnuice ;" and it 
was held by seven Judges in the Sxohequer Ohamber against two, that 
the words ^< commit suicide" did not necessarily imply a felonous inten- 
tion, but simply meant shall intentionally kill himself; that the word 
suicide was not a word of art to which any legal meaning ifas to be 
given ; and both the commentators and lezicogpraphers were oonsulted. 
The dictum of Tindal, 0. J., was explained to show, that although his 
iudgment might have been in favour of the plaintiff, yet that in his opin- 
ion the word suicide did not necessarily ex vi terminis import a eriminal 
act, since he distinguished between a felonious sui^de i^nd a suioide not 
felonious, and that a similur distinction was taken by Erskine, J. in the 
use of the words ^* criminal suioide ;" that the exception was not framed 
with reference to the commission of any felony or crime, but to guard 
against the payment of the sum assured being accelerated by the volun- 
tary act of the party interested in the money, and that it was so aoeelera^ 
ted if the deceased knew the consequences of his act, and intended death 
to follow, whether he was sane or under some delusion as to the moral 
quality of the sust done. It will, however, be observed diat the authori- 
ties against the decision were very strong. PoUook, 0. B., and Wight- 
|. 4^,.>. q man^ J. dissented from it, and to them lyiay be ^added Oress- 
L J well, J. in the Oourt below; and it may be inferred that Tin- 
dal, C. J. and Erskine, J. would have done so upon the authority of 
Borrodaile v. Hunter ;(») Alexander, C. B., and Lord Tenterden, 0. J., 
from their decisions at Nisi Prius, in the unreported oases cited in ^ 
notes to that case ; and perhaps Lord St. Leonard's, C., who, referring 
to the principal case, adds in a note sed quaere the decision. (t;) Lsatly, 
•the case was compromised by the return by the office of all the premi- 
ums received, with interest. The argument of the Lord Chief Baron b 
very strong as to the general policy which should govern the constme- 

f«) Coltman and Enkine, JJ., concQiring with Maule, J. (t) 3 G. B. 481. 

lu) 5 Man. k Gr. pp. 643, 644 ; Garrett y. Barclay, Kinnear t. Borrodaile, lb. 
[v) Sir E. Sugden's Law of Property, p. 75. 
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Hon, mi as to the moMUve of insanity required for the A^lioatioQ q€ 
the principle laid down by Ihe majority of the Jndges. << la the eye of 
the law/' he aaid; <<a man is either oorapee mentis and responaiblei or 
ke is Bon oompoa mentisi and not responsible. It ia admitted that the 
•0t of a raying madman^ or of a patient nnder the inilqenee of disease, ie 
proteoted by the poliey, if the eonseqnenoes aie not foreseen ai|d in- 
tended. So, if the insanity should prodnoe delnsion and de|NriTe a mn 
of the use of the ordinary senses, and the party should mistal^e a deiuUy 
weapon for an instruQient of mnsie, and fancy he was playing vpfMi it 
when he was destroying his own life ; this wonld not be commUHng siti- 
tide within the proyiso of the potiey. Bat what if the delusien, instead 
of applying to the pistol or othar instnunent of death, applied to the 
man himself? Sappose he believed that he was Marcos Oartios, and 
ought to leap into a gnlf f or that he was one of the Deoii, and mast sa- 
erifiee himself for the benefit of his eouiitry f What, if he fanoied him* 
self an Apostle, and that it was hie daty to die the death of a martyr? 
What sonnd philosophy is there in taking a distinetipn between a delu- 
sion about a pistol, and a delusion in reepeot of a man against whom it is 
to be directed ? *or what dbtinction, in point of good sense, can p ^m,- ^ 
be taken between physieal blindness, in consequence of whioh the L J 
party insured walks into a well, nnd intelleotoal or mcval blindness, 
whioh, leaiing him the use of his senses and a knowledge of the pbysi- 
oal eonseqnenoes of his acts, has depriyed htm ai all judgment which 
should contro} and goTom them, and of all sense to peroeiye their moral 
ooBsequencee? It may be said that when the delusion extends to the 
charaoter, offiee, or oondition of the party, so that he mistakes his iden- 
tify, he does not mean to kill himself, and in <nich ease the office wonld 
be liable. But how far is this to be carried? Suppose nnder a delu- 
ibn he belieted he had committed a erime for whieh he ought to put 
himself to death, and that this was the result of insanity; is this a 
mistake of his identity ? In my opinion such subtleties as these ought to 
find no plaee in the deoision of such a question as the present, in whidi 
ie inyolyed (from the present extensive practice of life insurance) the 
peace, the happiness, and security of thousands of families/' and he ad- 
ded, « In my judgment, if death be the result of dtseoss, whether aSeot- 
ing the 9en»e» or the reason, the insurance office is liable under Uiis pdi- 
iey. The act, whidi is not the act of a sane responsible creature, but is 
the result of any delusion or perversion, whether physical, intelleotual, 
or moral, is not the act of the manJ^ 

17. The words '^ by duelling'^ are not so precise but that disputes may 
aiise upon Uiem. It has been suggested that the question as to the felo- 
meus intent might arise when the deceased, although killed in a duel, 
had fired his pistdi into the air, and never contemplated shooting his op- 
ponent ) but we reply to this might well be, that the office had stipulated 
that he riiould not expose himself to such a risk ; or, again, that the 
dnel might be in the course of war, in which it might be fatal, but not 
felonious ; but this case would seem to be covered by the condition as to 
military servioe. Again, as to the words « by the hands of justice,'' 
would it be competent to the plaintiff to prove tiiat the deceased was in 
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trntli innocent of the crime for which he suffered? In the opimon of 
r *7f< 1 '*'^^^^^^°y ^'f ^^ would seem that he would not,(tt;) but it such 
L -la case the reporter, in Borrodaile y. Hunter,(a;) adds, in a note, 
<< Suppose the attainder to be reyersed upon error brought by the heir or 
executor of the party executed; it would hardly be contended that this 
wrongful act in invittsstmum should deprive his family of the benefit of 
a contract entered into by him on their behalf The cases also may be 
suggested, or an execution after a reprieve, or by the mistake of the 
sheriff, who supposes the assured to be another person, who is actually 
under sentance of death. 

18. Lastly, we have a condition requiring that evidence that the age 
is correctly stated in the declaration shall be given at some time before 
payment of the claim, which has been thus expressed : — << Beasonable 
proof will also be required of the date of the birth, unless that fact shall 
have been previously established; in which case the same will be admit- 
ted by indorsement on the policy/'(y) This admission should never be 
neglected, and may become extremely important, greatly increasing when 
made the market value of the policy. It is notoriously true, that evi- 
dence on this point is often very difficult to obtain ; as, for instance, in 
the case of children which have been bom abroad, or those of dissenters, 
of whose baptism no evidence is preserved; or where they have been 
privately baptized, and no entry made in the parish books ; or where 
the books themselves — and this is especially common in Ireland-^have 
been imperfectly kept. After the death of the party the proof becomes 
doubly difficult. Secondary evidence, which he might have suggested, 
is then lost. He may have been the last of his family, so that even a 
statuatory declaration by a person actually cognizant of the circum- 
stances becomes impossible; the admission, too, without proof, is often 
rendered the more difficult by the entry of an incorrect age in the regis- 
ter of burials or upon the coffin plate. When persons die at advanced 
P^,.q-.age8, ^surrounded by comparative strangers, perhaps in lodg- 
L J ings, the tendency to exaggeration common to ignorant persona 
renders this error very prevalent. It often happens, too, that persons 
make mistakes as to their own ages, which, on reconsideration, and after 
search for evidence of the fact, they would be able to rectify. When 
the mistake occurs, it is not usual for the office to declare the policy 
forfeited, but to deduct from the sum assured the amount of the pre. 
miums underpaid, with interest thereon, to the time of the death. This is 
not, however, imperative upon the office; and it may happen that the 
application of such a rule of deduction may swallow up nearly the whole 
of the sum assured. This took place in a case which occurred in the 
year 1835, with a well known proprietary office at the west end of Lou- 
non. An insurance was effected, in May, 1827, on the joint lives of two 
grantors of an annuity, by the grantee, the policy containing a warranty 
Uiat the age of one of the assured lives did not exceed 61. In Septem- 
ber, 1835, this person died, and her age, according to the policy, ought 

(w) Glift T. Scbwabe, 3 0. B. p. 466. (x) 6 Man. k Or. p. 667. 

(y) The Law Life, 1863. 
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Bot to have exoeeded 70 years. She was residing, at the time of her 
death, with a son-in-law, who durected the age to be pat upon the coffin- 
plate as 81 years, bat who, it afterwards tamed out, had no grounds for sup- 
posing this to haye been the aotaal age. On the production of the burial 
certificate the policy was declared Toid, and the deceased having been the 
child of Baptist parents, no evidence of birth could be obtained ; although 
it was said that secondary eyidence could be so to prove that she could 
not have been more than two or three years older than she was stated to 
have been in the declaration. The company, however, not only declared 
the policy void, but although the sum of 525^. 7s. M. had been received, 
lefiised to make any allowance : they said that they would have returned 
the balance of the sum assured, after deducting the difference between 
the premium that was paid, and that which ought to have been paid, ao- 
cording to the age in the certificate, but that the application of this rule 
would leave nothing to be returned. ^Another, and perhaps p ^^^ - 
fiurer mode of adjusting the claim, when the misstatement was ^ ^ 
unintentional, is to declare the policy good for such sum as would have 
been insured at the real age by the premium actually paid. 

19. The construction of policies of insurance, as Lord St. Leonard's 
has observed, is exceedingly important from the consequences flowing 
from it, since upon these instruments many people entirely depend as 
their security for a provision for their families. As they ar^ prepared 
by the company, any ambiguity which may be found in them must — 
and this remark has been repeatedly made — ^be taken most strongly 
against it. At the same time the Courts, observing how very often com- 
panies of this nature have been subjected to frauds, will carefully guard 
them against fraud, and will give effect to any part of the contract which 
has this object. Nay, more, it is from the very advice given in courts 
of law, that the companies have endeavoured to protect themselves by 
those stringent provisions which we so usually find in policies of assu- 
rance. But however severe the terms, there should be no ambiguity 
upon the instrument itself. '< A policy ought to be so framed, that <he 
who runs may read;' with such deliberate care that no form of expres- 
sion, by which the party assured can be caught on the one hand, or by 
which the company can be cheated on the other, should be found on the 
face of it; and nothing should be wanting in it, the absence of whjo|h 
may lead to such result." Courts of justice, therefore, while showing 
the utmost anxiety to protect the companies against fraud, will endeavour 
to give such a construction to their policies, as will afford a fair security 
to the persons with whom they are made, that, upon the ordinary 
construction of languagCi they are safe in the policies that they have 
aooepted.(is) 

(z) Anderson v. Fitzgerald, 21 Law T. 245, (House of Lords.) 

July, 1853.- 
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[*81] *CHAPTER V. 

THE ONUS or PBOOF OF THE TRUTH OF THE WARRANTIES, ETC.— 
INDISPUTABLE AND UNCHALLENGEABLE POLICIES. — THE RIGHT OF 
THE INSURERS TO BET ASIDE THE CONTRACT IN CERTAIN CASES. — 
THE RETURN OF THE PREMIUM AND THE REFORMATION OF THE 
CONTRACT. 

1. Should any dispute arise, upon the death of the assured, as to the 
correctness of the statements made in the declaration, the burthen of the 
proof, it is said, will fall upon the plaintiff, with whom it will rest, before 
requiring the insurers to produce any evidence to impugn such state- 
ments, to make out by evidence their truth, which is in fact the basis of 
the action, and a condition precedent to any right to recover upon the 
policy. This rule has been thus broadly stated, and in text-books, by 
way of warning to persons effecting insurances ; but it is remarkable, 
that in the reported cases this apparent burthen has been claimed bj 
both parties, as involving in itself the privilege of the right to begin, or 
of first addressing the Court, and to reply. When real damages are 
sought to be recovered at Nisi Prius, every one of any experience knows 
what the effect of the first and last word is and hence the importance of 
the point. The general rule is, that the right to begin will rest with 
that party upon whom the affirmative of the issue is cast. 

The oases must be admitted to be at variance with each other. In 
Huckman v. Femie,(a) the declaration, after setting out the ^proposal, 
averred the truth of all the state^ients thereby made. The defendant 
pleaded that the said E. H. had not led, nor did she 'continue to lead, a 

r *f<*l 1 ^™P®^^ ^^^^ 9 ^°^ ^^^^ ^^ ^^^ ^^^ ^^ ^^® proposal she *wt8 
I- J afflicted with divers diseases, which were then enumerated, and 
that such material facts were well known to the plaintiff; the pleas 
ending with a verification. The Court held that the right to begin rested 
with the plaintiff; that the averment in the declaration that E. H. did 
lead a temperate life was necessary to make it good, and the phuntiff 
must ^ve some evidence that the life was in an insurable state ; that 
before the new rules, that must have been shown under the general issue; 
and when an issue was taken upon it, the plaintiff must equally prove it 
In Ashby v. Bates, (5^ the pleadings were similar ; and there was a similar 
question as to the existence of certun maladies, and there was a similar 
decision. « The defendant," says Alderson, B., <<has contradicted what 
the plaintifis affirmed; the real issue is, whether what they have so 
affirmed is true. If it be true, it is for the plaintifia to prove its truth; 
so that the only difficulty in the case has arisen from the manner in which 
the defendant has pleaded, by concluding with a verifieation instead of 
to the country. With respect to the other point,'' he added, <^ whether 
we ought to grant a new trialj on the ground that the plaintiffii were pre- 

(•) 3 M. ik W. 606. (h) 16 IL ft W. 689. 
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Tented from begioDiiig, I have had mnoh doubt, for altbongh I agree in the 
obserratioQ of the liord Chief BaroD, as to the advantage derived id some 
caaes from begiuniog, it appears to me that a larger amoant of proof has 
in this case been thrown on the defendant than there ought to have been, 
for, in m J view of it, all he was bound to do was to show it to be doubtful 
whether the plaintiffs statement to the office was true ; whereas the jury 
vas here called upqp to find for the plaintiflfs, unless the defendant 
showed the declaration to be untrue ^ thus giving the plaintiffii a greater 
advantage thaU; as it appears to me, they were entitled to" In a still 
later, bat exactly similar case, however, the learned judge (Parke, B.) at 
Niai Prius, had ruled that the defendants had the right to *begin, ^ ^^a -« 
and a rale for a new trial was refused. The declaration had set >- J 
forth the policy, which referred generally to the proposal made to the 
company, and then averred that in it there was no untrue or fraudulent 
statement; thereupon the defendants replied that it was alleged in the 
declaration that the habits of the assured were sober and temperate, but 
that the contrary was true. The learned judge ruled as above, on the 
grounds, first^ that the plaintiff did not show what were the statements 
made in the proposal, but that they were set out in the plea, and conse- 
quently must be proved by the defendants; secondly, that the allegations 
in the plea were allegations of falsehood amounting to fraud in the 
assured, and must therefore be proved by the party making them, the 
presumption being always in favour of innocence and against fraud, and 
that therefore, as, supposing no evidence were given in support of 
the plea, the plaintiff would be entitled to recover, the defendants 
ought to begin. The Court in Banc considered that the learned Judge 
at Nisi Prius had been right in his ruling, and that the test as to who 
should begin, is, to consider who would be entitled to the verdict in the 
event of no evidence on the other side being offered, the right being with 
the party on whom rested the burthen of proof, in this case the de- 
fendant.(c) 

2. To meet the doctrines thus laid down, as abo to prevent a possible 
dispute by anticipation, it has been suggested that proof should be given 
at the time that Uie policy is issued as to such facts as are susceptible of 
it, as, for example, as to the age of the assured, and their correctness 
admitted by indorsement upon the policy. This having been done, no 
question could arise, unless fraud haid been used to obtain the admission. 
It will, however, be rarely found important to obtain any other admis- 
sion than that the age has been correctly stated; and this, as we have 
already shown, should never be omitted. It has been also proposed that 
the interest of the assured ^should be admitted ; but this, in the ^ ^^^ ^ 
absence of interest, would not, it may be presumed, prevent the L -I 
insurers from showing that, in fact, there was none, since the evidence of 
an insurable interest is not a matter of contract (unless expressly men- 
tioned^ but is required by public policy and the act of the legislature. 

3. lu order to escape the hardship, sometimes real, often rather appa- 
rent than real, of the rules of law as to warranties and representations 

(c) Leete v. The Oresham Life Assuranoe Society, 16 Jar. 1161, Ezeh. 
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treated of in the former chapters, schemes haye been proposed, by which 
policies may be issned, as far as possiblci free from the otjeotions thus 
arising, and such policies are to be termed << indisputable and indefeasi- 
ble/' Now, in the first place, every contract may, in a sense, be said to 
be BO that does not contain a power of revocation ; bat this is not, of 
conrse, the intention, which must, on the contrary, be to prohibit the 
company from defending an action in some, if not in all cases ; or that 
Ae policy is issued subject to one single condition, namely, the oocnr- 
rence of the death of the assured, or perhaps subject only to this and 
the farther condition, that the assured shall not proceed beyond certain 
specified limits. It is dearly open to the parties to contract where no 
representations whatever are made by the assured, or for the insurers to 
issue the policy free from all conditions.(€^ The object of the assured 
in such a case is to obtain an assurance representing an unconditional 
obligation to pay on the occurrence of the event. This is readily carried 
out : the difficulty is to combine therewith the preliminary investigation 
by the assurers tiirough the medium of the assured and his agents, with- 
r *f^S 1 out which it is obvious Uiat the company ^cannot safely issue 
i> -i the policy. The problems then present themselves for solution, 
how far the preliminary investigation can be the basis of the contract 
prior to the issue of the policy, and yet be separated ftt>m the contract 
when completed ; and, if this is not possible, how far the proposal may 
itself be modified, so as to prevent its importing any condition into tiie 
oontract. The two questions must be considered together. It is clearly 
open to the assured to stipulate that any information given by him ahaU 
not be taken to be a representation, the truth of which is to be imported 
as a condition into the policy, as, for example, he may state it <<to the 
best of his belief,^' or simply as a fact <<of which he has been informed." 
He may also, it would seem, stipulate, that tendering general informa- 
tion, he is not to be answerable for the unintentional suppressioa of a 
material fact within his knowledge. Here, however, would appear to be 
the limit of his power of controlling the effect of his own acts and state- 
ments; such a course could not make the policy indisputable, and its 
-application is no new invention. In such cases the question would be 
one of intention, and for a jury; but it could rarely happen that a sup- 
pressi<m of a fact proved to have been present to the mind of the party 
at the time, or a misrepresentation made without some grounds for it, 
could be otiber than fraudulent. Now it is quite clear that a condition 
'Aat tiie insurers sliall not raise any objection, even in the case of fraud, 
is a void condition. It has even been questioned whether it would not 
be sufficient to render the policy itself wholly void ab mitio as an illegal 
contract. Fraud is, however, it is believed, never mentioned in these 
policies, and, if so, must be assumed to be ezolnded, since that constnic- 

[d) The old form of policy, obsenres Mr. Meredith, in a note to his translation 
of Xmerigon's Treatise, contaiiu no warrant of any kind, is short, but rails in 
part thiie — "Dicto tempore durante dictas pater Ferandas deoederet, sea vita 
careret in qn&Yis morte t&m natural!, qnkm accidental!, qu^m etiam qnovls alio 
modo quo did, imaginari, sea cogitari posset, nemine exclaso tali casa infrascripti 
asseoarateree soltitre toneaatar," p. 15T. 
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tioD ifl always to be preferred which will support a contract, and it is 
never to be supposed thai the parties to it intend an illegal stipulation, 
where a lawful meaning can be given to %hm words. It would also seem 
open for the assured to stipulate that he should not be answerable for the 
statements made by the referees; and where there is no complicity on his 
*part with them, there does not seem on principle any reason why p ^r.^ -. 
sQch a stipulation should not be good. The only difficulty is *- -< 
wliere the replies of the referees are actually fraudulent. As regards 
the medical referee, there can be no choice of the party; but, as regards 
thoae who are the choice of the assured, an objection might be raised, if 
it coald be proved that the party referred to were in his knowledge of 
impeachable veracity. Here, however, the practical difficulty arises, 
vbether the insurers can be advised to enter into such contracts. It is 
certainly hard that the unintentional neglect of a referee to mention a 
material fact within his knowledge should vitiate a policy, more particu- 
larly when the reply is not only made without the privity of the assured, 
hot is actually withheld from him by the company, who in their applica- 
tioD for information expressly agree that the reply shall be strictly pri- 
vate and confidential: but, on the other hand, it may be objected that 
the operation of some such rule, making a fiill disdosore of all material 
faets by the referee necessary for the safety of the assured, is absolutely 
necessary to obtain such disclosure. It is also apparently hard that a 
similar neglect on the part of the assured should have this effect, although 
here, if an innocent party is to suffer by a mistake, it would seem at least 
equitable that he by whom it is made should do so. It may be said that 
if it is a fundamental rule of the company, that notwithstanding any 
omission or representation, not actually fraudulent, the policy should 
nmain in force, all the assured are equally benefited, the risk of having 
a share of any possible loss being an assurance, as it were, by each in- 
tnrer, against the risk of hazarding the whole of his insurance by an 
nnintentional omission. But to this there is the obvious objection, that 
rach a rule would operate as an inducement to suppression and prevari* 
cation. There must be some limit to the indefeasibility of the policy, 
and actual frmud must at any rate be so ; and although a jury may refuse 
to find a suppression or misrepresentation to be fraudulent, the boundary 
line between fraud and negligence *or mistake, in such a case, is p ,^.- .. 
very indistinct, and difficult, if not impossible, to define. The ^ J 
equitable rule requires that the two parties should contract pari passu ; 
they certainly do not do so where one party is to be allowed to conceid 
or suppress material points, and then plead his own ignorance or stu- 
pidity as a defence. 

4. The preceding observations are thrown out for the consideration 
of the reader, and are generally applicable. In one company claiming 
for its policies the title of indisputable, the claim is attempted to be car- 
ried out by the following proviso : 

<<That every policy issued by the Oompany shall be indefeasible and 
indisputable, and the fact of issuing the same shall be conclusive evi- 
dence of the validity of the policy; and it shall not be lawful for the 
company to delay payment of the money assured thereby on the ground 
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of any error^ mistake, or omissioD, however important, made by or on the 
part of the person or persons effecting such insnranoe ; and that, on the 
contrary, the amount so assured shall be paid at the time stipulated by 
the policy, as if an error, mistake, or omission had been made or dis- 
covered." 

It is more than probable that this clause may hereafter receive a judi- 
cial interpretation, pending which it may be suggested that the oonstmc- 
tion must be governed by the last sentence in it, and that its effect is to 
stipulate that the unintentional or non-fraudulent omission to communi- 
cate a material fact shall not vitiate the policy, and that the onus of 
proving the intention is thrown on the insurer, but that no further or 
greater effect can be given to it. The policy would still be rendered 
void, even in the hands of the assignee for value, by an intentional sup- 
pression, although by a referee, or in any other case of fraud. The 
clause, moreover, does not include misrepresentations, although not 
fraudulent, unless the words <' error or mistake" are sufficient, which 
seems doubtful. Neither does it prevent the insurers raising any qaee- 
tion as to what is the true nature of the contract proposed by the policy. 
r *$^S 1 *^' ^^ ^ important to observe that indisputable policies con- 
L -1 tain the usual conditions as to residence, maritime risks, sai- 
oide, and military service, while a really indisputable policy should be 
subject to no conditions whatsoever. Such policies could not be issned 
except at an advanced rate of premium. Besidents in the tropics, and 
persons whose lives were subject to more than ordinary risk, would other- 
wise all seek such an office, and its funds would soon be unable to meet 
the demands upon them. It has, however, been observed, that a veiy 
small proportion of the assured under ordinary policies actually incur the 
liability of having to pay extra premiums; and hence it has been thought 
by some companies in Scotland, that if, after the expiration of a term of 
years, usually five years, the assured, upon making a full disclosure of 
all circumstances connected with the probability of his ever proceeding 
beyond the limits of Europe, can make a statutory declaration that he 
has no present prospect or intention of so doing, the benefit of the condi- 
tion of the policy may be safely released by the. company. 

6. This release is carried out by a certificate signed by three of the 
directors, and in the following form, and purporting to render the policy 
unehallengeable : — 

« Whereas policy No. dated — granted by the Life A»- 

Buranoe Company on the life of — ' — for the sum of — having been 
in force for five years, and the directors being satisfied that the said pol- 
icy should be declared unchallengeable ; and being further satisfied that 
it is unnecessary to place any restriction on the said (assured) with refer- 
ence to residing or travelling abroad : — ^Therefore it is hereby declared 
that the aforesaid policy shall be and is hereby admitted to the first class 
of « Select Assurances," and that the whole terms and conditions of said 
policy are now restricted to the following obligations, which shall be 
binding mutually on the company and on the parties having right, or 



UNOHALLSNGXABLK POLigiSB, 71 

wlio mij oome to have right to said policy." << That .*the capital |. ^qq ^ 

stock and fnnds of the Life Assurance Company shall be I- -I 

sabject and liable to pay the sum assored under said policy, at the stipu- 
htcKl period, after the death of the said (assured) shall have been duly 
pro?en in ^rms of the policy, provided the annual premium or premiums 
exigible be duly paid at the date or within the period specified by said pol* 
icy; the clause in said policy as to the power of renewal within three months, 
in case of forfeiture by non-payment of the premiums, being retained." 

If the policy were under seal, it would be necessary, it will be ob- 
served, for this agreement to be so also, otherwise it would be inopera- 
tire at law. 

This certificate speaks of the first class of select assurances, and it 
would seem that the said company has opened a second class of select as- 
surances rendering a policy unchallengeable, but without relieving the 
assured from the effect of the conditions of the policy as to residing or 
travelling beyond the limits of Europe, and as to military or naval ser- 
rice. The certificate of release is in tids case also given by a certificate 
signed by three directors, and in the following form :^ 

" Whereas Policy No. dated — granted by the — — Life As- 
surance Company on the life of for the sum of — having been 

in force for five years, and the directors being satisfied thai the said pol- 
icy should be declared unchallengeable, subject however, to the condi- 
tions of the policy as to residing or travelling beyond the limits of 
Europe, and as to military or naval service : — ^Therefore it is hereby de- 
clared, that the aforesaid policy shall be, and is hereby, admitted to the 
second class of " Select Assurances," and that the whole terms and con- 
ditions of said policy are now restricted to the following obligations, 
which shall be binding mutually on the company and on the parties 
having right, or who may come to have right to said policy :" — 

*« That the capital stock and funds of the Life Assur- ^ ^q •, 

aaoe Company shall be subject and liable to pay the sum as- ^ J 
sored under said policy, at the stipulated period, after the death of the 
said — * shall have been duly proven in terms of the policy, provided 
always that the annual premium or premiums exigible be duly paid at 
the date or within the period specified by said policy, and that the condi- 
tion of the policy as to residing or travelling beyond the limits of 
Europe, and military or naval service, be observed; the clause in said 
policy as to the power of renewal within three months, in case of forfei- 
ture by non-payment of the premium, being retained." 

It is obvious that such a release as is contained in these certificates 
stands upon a very different ground to that of the indisputable clause in 
the policy already considered. There can be no doubt but that the right 
to set aside a contract may be released, even although that right may 
have arisen by reason of the fraud of the relessee. At the same time 
they are in principle open to this objection, that, by a general rule of law, 
releases given by persons not conusant of their rights are inoperative. 
When the policy is void on account of the fraud of the assured, the au« 



72 BUNTON'S LI7B ASBUBAN0E8. 

tiior presumes that such a release could not improve bis poaitian if given 
by the insurers^ so long as they were ignorant of tlye fact. 

7. When a policy is void by reason of any fraudulent misrepresenta- 
tion^ the company is entitled to file a bill, to have it delivered up to be 
cancelled ; and this is a right possessed in common with every person 
from whom any deed or other instrument has been obtained by fraud or 
misrepresentation, (e^ And when the policy has become void, by reason 
of the breach of any condition or the failure of interest after its issue, 
and an action has been brought upon it^ the company is entitled to the 
like relief. (/) At the time it lias been considered that^ in the 

r •Ql 1 *^^^^^^ ^^®> ^^°^® ^^® policy would be void at law upon the face 
I- -I of it, equity, until the action were brought, would have no jurid- 
diction,(^) although it could entertain a bill of disoovery in aid of a de- 
fence to an action,fA^ — a relief, however, it is presumed, unneeessaiy in 
the present state ot the law. 

8. Where equity relieves in ordering an instrument to be oaneelled, 
the general rule is, that the party in whose favour the decree is made 
shall do equity by returning the consideration ; but this would not over- 
ride an express stipulation for the forfeiture of the premiums on avoid- 
ance of the policy. In a case where a bill was filed by the directors, who 
had signed a policy issUed by the Alfr^ Home and Foreign Association, 
for the delivery up of the policy, on the ground of fraud and misappre- 
hension, «< or that the plaintiflf might otherwise be relieved therefrom in 
such manner as the court might think fit /' and one of the conditions of 
the policy was, that, if the policy should become void, all premiums paid 
to the association should be forfeited': on a demurrer for want of equity, 
on the ground that the plaintiffs ought in their bill to have offered to 
repay the premiums, it was replied that the plaintiffs had sufficiently sub- 
mitted to the judgment of the court the terms on which the relief was to 
be granted, and the demurrer was overruled, (i) 

9. When the policy has been void ab initio, or in any case « where a 
premium has been paid but the risk has not been run, whether this has 
been owing to the fault, pleasure, or will of the assured, or to any other 
cause, the premium shall be returned by the insurers /' but if the risk 
has once commenced, there shall be no apportionment or return of the 
premium afterwards. (i6;) 

r*921 ^"^^9 ii^ An assurance upon a life,'' said Lord Mansfield, 
I- J <<with the common exception of suicide and the hands of justice, 
if the party is executed or commit suicide twenty-four hours after the 
completion of the policy, there shall be no return ;" and the reason of 
this is, that the contract is for the entire risk, and a stipulation for the 
return of any portion of the premiums is no term of it.(if) 

e) Barker ▼. Walters, 8 Bear. 96. 

/) The India and London Assarance Comp. t. Dalbj, 16 Jur. 982, (Y. C. B.) 
U) Thornton v. Knight, 16 Sim. 509. 
uk) DesboroQgh v. Rawlins, 3 Mj. k Cr. 515. 

[t) Barker r. Walters, SBeay. 96; Anderson v. Fitigerald, 21 Law T. 245, 
(House of Lords.) 
(*) Tyrie v. Fletcher, Gowp. 666; Stevenson t. Snow, 3 Borr. 1237. 
(I) Berman t. Woodbridge, Dongl. 789. 
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When, however, the ooBtnust ib divisible, that portion of the premium 
which maj have been paid for die risk not ran shall be returned, as 
when, in addition to the renewal premium, a farther premium is paid for 
a license to proceed to any foreign place. Should the assured remain in 
Bogland, and never incur the risk, the premium must be returned. 

10. An exception to this right to recover the premium where no risk 
has been run, arises where there has been actual fraud on the part of the 
assured or his agent.(m) 

And, in like manner, when the insurance is illegal, either as contrary 
to the statute, as, for example, where it has been effected without an in- 
saiable interest, or for any other reason. The oases upon this point have 
been cases of marine insurances, in which it has been considered that, 
where both parties are in pari delicto, potior est conditio possidentis. In 
these cases a distinction has been taken between executory and executed 
oontraets; and in the latter the decision has been rested upon this further 
ground, that the plaintiff should not be allowed to lie by waiting until the 
risk, such as it was (not, indeed, founded in law, but resting on the 
honour of the defendants,) had been completely run, and then, when in 
the event no loss had occurred, to bring an action to recover the pre- 
minm, — a distinction, however, which does not appear to have been ever 
acted on, and obviously would not apply except in merely contingent in- 
Barances.(n\ 

*11. With these exceptions the right will exist, notwithstand- p ^^^ ^ 
iag it may have been the fault of the assured that the insurance ■- J 
has not operated ; as where there has been a breach of warranty, or an 
omission to communicate material information,(o) and even where there 
has been concealment and misrepresentation, not fraudulent on the part 
of the assured or his agent.( jA 

The oasos appear to have oeen decided upon policies where the pre- 
Biiam was paid in a single sum, but where the premium is annual the 
■me rule would apply to each annual payment. If no risk has been 
nm there would be a return of all the premiums. If the policy has 
become void from some subsequent cause, such as the cestui que vie going 
beyond the limits of Europe, the premium paid after the avoidance would 
be re-payable. 

12. When the assured is entitled to a return of the premiums, he may 
recover them in an action for money had and received ; but when there 
has been no actual fraud, but misrepresentation or suppression only, it is 
conceived that, since no man is entitled to take advantage of his own 
wrong, the policy is not strictly void, but voidable at the election of the 
insurers, as in the analogous case of an annuity void for want of inrol- 
ment by the grantee. The assured in such a case, desiring to discontinue 
the insurance, would not be entitled to abandon the contract and recover 
the premiums paid by him. 

13. By the statute of limitations the expiration of six years from the 
time at which the right of action accrued, would be an absolute bar to 



(m) Chapman ▼. Fraser, 1 Parke, 456. (n) Lowiy r. Bonrdien, Doug. 463. 
(o) Feise t. Parkinson, 4 Taunt. 640. 
[p) Anderson r. Thornton, 8 Ezch. 425. 
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the rigbt of the assured to recover the premiams, but the question would 
remain to be decided in each ease as to the time at which the right of 
action accrued. In the absence of any distinct authority, the author 
submits that, in the presupposed case in which the policy would be void- 
able at the election of the insurers, the time at which the statute would 
r 4^04. 1 ^&^ ^ *run, and the right to recover the premiums would 
I- -1 accrue, would be the time at which the insurers elected to avoid 
the contract, and not the time at which the payments were actually 
made.(^) 

14. The return of the entire premium, however, may be hard justice 
to the insurers. The assured, more particularly in a mutual office, hav- 
ing voluntarily joined the company and become subject to its laws, would 
seem in equity liable at least to his proportion of the interim expenses; 
and if a valuation has been made since his policy was effected and a 
bonus declared, a portion of the funds applicable thereto must have been 
derived from his contributions, and been distributed, while it is by no 
means probable that the bonus to which his policy was entitled was in 
proportion to his actual subscription. For these reasons, a clause is, as 
we have already seen, inserted in the declaration or embodied as a condi- 
tion in the policy itself, stipulating that, in the event of the policy be- 
coming void by reason of any untrue or incorrect statement or breach of 
warranty or condition, the premiums paid shall be forfeited to the com- 
pany. To such a condition full effect will be given in an action for the 
recovery of the premiums. " It was contended,'' observed Lord Lynd- 
hurst, << in a late case that the words must mean, truly or untruly, within 
the knowledge of the party making the statement; and that, if ike party 
insuring ignorantly and innocently makes a misstatement, he is not to 
forfeit the premiums under the clause in question. We are of opinion, 
however, that this is not the real meaning of this clause. A statement 
is not the less untrue because the party making it is not apprised of its 
untruth ; and, looking at the context, we think it clear that the parties 
did not mean to restrict the words in the manner contended for.fr) Ab 
P ^. - we have ahready observed, it does not appear that equity, in "^act- 
I- J ing at the instance of the insurers^ would pay less regard to such 
a condition. 

When the policy issued is not in accordance with the terms of the pro- 
posal as accepted by the directors, but is drawn up by the office in a dif- 
ferent form, varying the right of the assured, a court of equity will inter- 
fere and deal wid^ the case upon the footing of the proposal, and 
not of the policy, or will compel the issue of an amended policy upon 
the terms agreed upon.(«) The Court will act the more readily in 
that the preparation of the policy is the duty of the company. In a late 
case where this was done, Sir O. Turner, Y. C, observed, << In dealing 

(q) See post, Pt III. Oh. ir., citing Gowper ▼. Godmond, 3 Hoc. ft Sc 219. 

(r) Dnckett r. Williams, 2 0. ft M. 348; Anderson y. Fitzgerald, 21 LawT. 245, 
(Honse of Lords.) 

(«) CoUett T. Morrison, 9 Hare, 162 ; Henkle r. The Rojal Exchange Assurance 
Company, 1 Yes. Senr. 317; Motteoz y. The London Assurance Corporation, I 
Atk. 545. 



INSURANOEB AGAINST AOOIDENT. 75 

with this case I haye abstained from entering into the question of frand, 
tt I do not believe that any actual fraud was intended ; but, in having 
taken this course, I must not be understood to give any connteni^nce to 
the notion that insurance companies, issuing policies under such oircum- 
stances as occur in this case, would not be liable in equity on the ground 
of fraud. The cause of fraud is more strong for the interference of the 
Oourt than the case of mistake. Lord Eldon refers to the distinction in 
eases when the duty of perfecting the instrument rests on the party who 
is to become liable under it ; and the distinction is clearly well-founded 
in principle, and I believe supported by authority.(<) But the mistake 
mast be evidenced by undoubted proof,(i«) sufficient to satisfy the con- 
Boience of the Court, or of a jury, if sent to a jury; and it is only after 
great consideration that such a case should be sent to a jury, and such a 
eoorse was termed by Lord Eldon a very dangerous way of proceed- 



♦CHAPTER VL [*96] 

INSUBANCES AGAINST ACCIDENT ^INSURANCE AGAINST THE BIBTH OF 

ISSUE FIDELITY OR GUARANTEE POLICIES. 

1. There are moreover other contracts, not strictly life insurances, or 
ordinarily so considered, but more or less partaking of their character, 
which are occasionally undertaken by life offices, or which, analagous 
thereto in their nature and the laws by which they are governed, have 
called into existence companies for their especial purposes. Such are in- 
surances for the payment of gross sums of money upon death occurring 
by accident, and of compensation of a limited amount when severe but 
non-fatal injuries are received ; contracts for the payment of money upon 
the birth of issue of any particular persons, and guarantee policies, as 
they are termed, or agreements by which the company becomes surety 
for the fidelity of persons employed in offices of trust, and which latter 
contract is sometimes associated with an ordinary life insurance,-— a 
single sum of the amount insured forming the limit of the company's lia- 
bility. 

2. Insurances against accidents are indeed in principle strictly life 
insurances, with a condition that the claim shall only arise in the event 
of death occurring in a particular way. The original form of these in- 
surances appears to have comprehended railway accidents only ; but the 
contract, thus suggested, has been extended so as to include those which 
may arise from any other cause. Again, since of the numerous severe 
accidents which are continually happening, but a few are actually fatal^ 
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i) Collett y. Morrison, ib. 

u) Parsons t. Bignold, 16 L. J. Gh. 379. 

«) Beaumont v. Bramlej, 1 Tor. k Bass. 56. 
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r 1^07 -1 poUcies are iasned providing in addition a limited 'compensation, 
L -■ in the fonn, in the more oi^nary case, of a payment for medical 
ezpenseB, and a weekly allowance until a cnre is effected. In all sneh 
cases the premium varies with the risk and occupation of the assured, 
odmmenoing at a small sum where death by railway accidents is alone in- 
tended, and increasing where compensation for partial injury is to be 
also given, and again where accidents of all kindis are included, and in 
like manner where in the latter case compensation is also added. In some 
companies, moreover, the further contingency of loss of limb or sight, is 
taken as an alternative to that of death for the payment of the assurance 
moneys. 

In making the proposal a declaration is made in the same form as for 
a life insurance, the particulars concerning which information is required 
in addition to the description of the assured for his identifioation, being 
as to his occupation, and how long it has been followed by him, and whe- 
ther he has ever been afflicted with epileptic or other fits, coupled with 
the general question, << Whether there is any circumstance or information 
touching his profession, business, occupation, or habits of life, with which 
the directors ought to be made acquainted, as rendering him peculiarly 
liable to accidents/' Occupation is, of course, a very important element 
of the risk ; hence, in fixing the rates this point is considered of primary 
importance, and the assured are divided into different classes with rates 
varying according to the hasards of their respective employments. On 
the question of occupation there seems to be almost the only point of 
dispute likely to arise as peculiar to this kind of insurance. A policy 
effected by a person under his then description, who had at that very 
time an intention of entering on a more dangerous occupation, but which, 
nevertheless, he studiously concealed, would be clearly fraudulent, if not 
provided for by the general question; but a bona fide change, not antici- 
pated when the policy was issued, would not, it is conceived, avoid the 
policy, unless a special provision to that effect was contained in it. 
r *0R 1 *^' ^^^ insurance of a sum of money upon the contingency of 
L J the birth of lawful issue of specified perspns, is of more rare occur- 
rence, but of importance from the magnitude of the sums which are gene- 
rally involved in it. This risk may be either coupled or not with some 
contingency, dependent upon the duration of human life ; such as the 
attainment of a particular age by the issue. The more common case is 
that in which a tenant for life, under a settlement, is entitled to the re- 
version in fee simple, subject to an estate tail in his own issue (if any) by 
the particular marriage, and is desirous of mortgaging the estate without 
burdening his life-interest with the premiums of insurances on his own 
Ufe. In such a case, after the lapse of a considerable number of yeirs 
since the marriage, without the birth of a child, the probability of issue 
is very small, and seems a fair subject of insurance. The principal ele- 
ment for consideration is evidently the age and state of health of the lady, 
and the risk depends so much upon the circumstances of the particalar 
case, that no general law can be said to prevail by which it may be esti- 
mated. It may, however, be convenient to cite some cases in which the 
Courts have presumed that women have been past child-bearing at parti- 
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cnlar ages. In Leng ▼. Hodges ( Jao. 586), the presumption was raised 
at 69 ; the money being paid out of court on the party's own recogni*. 
flanoe to refund in the event of children being bom. In Eraser y. Fraser 
(Jao. 586, note), the same course was taken when the age of the woman 
was 55. In Miles v. Knight (12 Jur. 666), at 68. In Brown y. Pringle 
(4 Hare, 124), the presumption was raised at 66. In Dood y. Wake (5 De 
Gex and Smale, 226), at 65. In Brandon y. Woodthorpe (10 Beay. 463), 
at 63. On the 9ther hand, in re Oyerhills Trusts, 17 Jur. 342, (Y. C. 
8.;) is an authority that the Court will not presume that a married 
woman, aged 49, cannot haye children ; and by a great authority, it is 
stated as a fact, that a woman aged 60 bore a child.(a) 

*4. When the contingency insured against, is not only the p ^^^ ^ 
birth of children by a particular marriage, but includes children ■- -J 
by any fnturo marriage of a male, whose wife, to whom he has been 
married for some years without the birth of a child, is still liying, the 
risk appears to depend almost entirely upon the life of the wife. There 
18 scarcely any age at which the presumption arises that a man becomes 
incapable of begetting children. In T^oyer v, Troyer, (2 My. & K. 
677,) it seems to haye been thought that there was no such presumption 
at the age of 80 ; nor in Lushington v. Boldero, (16 Beay. 1,) at 95. It 
would seem, moreoyer, that on such an insvranoe a moral risk might 
arise, exceeding the ordinary risk of a subsequent marriage taking place. 
Sach an insurance might create a spurious desire of haying children in 
ike mind of the party, more particularly in a case of partial insanity; 
and it will be remembered that marriage taking place immediately before 
the birth of a child is sufficient to legitimatise it. When the contin- 
gency includes the birth of issue of a future marriage of a female, some 
weight must be giyen to the fact, that it by no means follows, that be- 
eanae there has been no issue by the first marriage there should be none 
by a second; and it is bdieyed that cases haye occurred in which theve 
haye been unfruitful marriages followed by a diyorce, after which both 
parties haye had issue by subsequent marriages.(6) 

The principal difficulty in ejecting such insurances seems to be, that 
few companies are empowered by their deeds of settlement to undertake 
them, so that notwithstanding the issue of the policy the assets of the 
company granting it might not be liable to pay the money in the eyent 
of the contingency taking place. This is a yery ^important r«iAA-| 
qnestion, as to which inquiry should be made by the assured be- I- J 
fore paying his money, unless he be content to fall back upon the perso- 
nal security of the directors alone, who would not, it would seem, be en- 
titled to be indemnified by the other shareholders. 

5. The onerous nature of the office of surety, the seyere effect of the 
obligation when enforced, and yet the comparatiye rarity of cases in 
which the necessity to enforce it arises when the fidelity is alone guar- 

U\ Go. Litt 40 b. 

(b) And this the author is informed has been the case where a sentence of nol- 
litj of marriage has been pronounced by the Ecclesiastical Oourt on the ground 
of hnpotentia quoad hanc. As to such suits, see Anonymous Case, 17 Jur. 628 ; 
Oreenatreet v. Cumyns, 2 Phil. 10, 3 Curt 16. 
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anteed, naturally suggested it as one which might be oonveniently sus- 
tained by a public company for profit. Yet the business of such com- 
panies is at present in its infancy, and apparently beset with difficulty ; 
for however simple the mere guarantee of honesty may appear by the 
necessity of the case, it is continually resolving itself into the far more 
difficult question of the guarantee of commercial credit or at least of sol- 
vency. This is obviously the case when the relation between the em^ 
ployer and the employed is such that the account between them assumes 
the form of a debtor and creditor account, and a deficiency ceases to be 
felonious. 

6. When application is made to a company for a guarantee, a propo- 
sal or declaration is made both by the applicant and the employer, in 
which a minute disclosure is required of the relative positions of the two 
parties and the circumstances of the former. Although the forms of 
proposal vary, the following appear to be the principal points of inquiry; 
namely, the applicant, (1) as to his age; (2) and condition and the state 
of his family ; (8) whether he is a householder; (4) whether he has any 
other business or calling than that in which the security is required ; 

(6) the particulars of hb employment for a term of years prior to the 
application ; (6^ whether he is himself security for any other person ; 

(7) whether he nas ever made any previous application to any guaran- 
tee company, and if so, the result and the terms of acceptance, if ac- 
cepted ; (8) the particulars of his private property, whether in posses- 
sion, reversion, or expectancy, and whether incumbered or not, and 
r*10l1 ^^ hia income from other, ^sources; (9) the amount of his pri- 
L -J vate debts and other liabilities; (10) whether he was ever buik- 
rupt or insolvent or compounded with his creditors, and if so, the parti- 
culars, Bfiplies to other questions are, moreover, required from the em- 
ployer, or as to some of them in some companies from both parties, 
namely, (11) as to the capacity in which the applicant is engaged, or to 
be engaged; (12) his duties and responsibilities; (13) the largest 
sum at any time to be held in his hand, and for how long a period ; (14) 
whether any stock in trade be entrusted to his custody for sale ; if so, its 
probable value and description, and how often stock will be taken by the 
employer ; (15) the checks used to secure accuracy in his accounts, how 
often they are balanced, and whether the balance is then immediately 
paid over ; (16) whether there is any outstanding account or cash bal- 
ance then due from him, and whether there has been any previous de- 
&ult or irregularity in his accounts ; (17) the manner in which the ap- 
plicant is to be remunerated, and the amount and nature of his allow- 
ance; (18) the amount of the security required; (19) whether any 
other security is to be given ; (20) the time during which the applicant 
has been engaged in the particular employment, and why the security is 

. thus required ; (21) whether it has been a rule with the employer to re- 
quire security from the parties previously holding such employments ; 
(22) if so, the amount and particulars; as also of any defalcations 
which may have occurred. In addition to these statements by the appli- 
cant and employer, references are required to persons of respectability, 
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to whom the applicant has been personally known for some years, and 
who can testify to his integrity. 

7. From these questions it will be observed that their object is to as- 
certain, in the first place, the exact position of the applicant, and how 
&r his eircnmstances, whether arising from past transactions, or from the 
benefits derived from his present employment, are snch as to prevent 
his being attacked by any more than ordinary temptations to dishonesty. 
Secondly, that sufficient checks are ^employed to secure his r«iAQ-| 
exactness, and that the negligence of the employer is not of I- ^ 
itself a temptation to improper conduct on his part ; thirdly, that the 
leqaiiementa of security does not arise from any want of confidence on 
the part of the employer, and that there have been no circumstances of 
SQch a nature as to elicit it, and particularly that the accounts are then 
eorrect; so that, by the process of carrying on a balance, the company 
may not be made ultimately liable for past deficiencies^ Accurate state- 
ments on those points are absolutely fiecessary for the security of the 
company; but, on examination, they will be found, as in the case of a 
proposal for an ordinary life policy, for the most part but the expression 
of the common rules of law upon this subject, or a limitation of the lia- 
bilities thereby implied. 

8. In this contract, as in that of life assurance, the company relies 
upon the representations of the parties, and the observance of perfect 
good faith on their part is a condition precedent to its validity. A mis- 
representation, or even a concealment of any material fact, which if 
known to a society, might have prevented it from undertaking the risk, 
will render the suretyship contract invalid.(c^ Hence it is important 
that the points considered generally material snould be defined, and this 
is done by putting the preceding questions in the proposal. If, however, 
there^ were any material fact arising on a particular proposal not refer- 
red to in any of such questions, the general rule of law would require that 
it should be mentioned. 

9. Again, in order to support the contract, perfect good faith must be 
preserved by the obligee as to all subsequent transactions, and the rela- 
tive positions of the parties must be preserved ; any act on the part of 
the employer which has the effect of altering the possession of the surety, 
will discharge the latter,(<f) in mere debtor and creditor trans- ^^^ ^n-i 
actions *even such an act, as having no further effect, may ope. *- J 
rate to give further time to a debtor without the consent of the surety.(e) 

Hence, a fraudulent concealment of an embezzlement by the employer 
would discharge the company, or the release of a specific security, should 
such be given, in respect of the same transaction in which the surety is 
liable,(/) whether he is aware of its existence or not,(^) or of any other 

(c) Owen y. Homan, 3 H&o. k Gor. 378; Bspey T.Lake, 16 Jnr. 1106, (V. 0. T.;) 
Stone y. Gompton, 6 Bing. N. G. 142. See cases cited, 2 Leading Gases in Equity 
(Tndor), 712. (d) Bonar y. Macdonald, 3 H. L. Ga. 226. 

ie) Padwick y. Stanley, 9 Hare, 627; Gross y. Sprigg, 2 Mac. it Gor. 113. 

{/) Watson y. Alcock, 17 Jur. 482, (V. G. S.) 

{g) Peel y. Tatlock, 1 Bos. k Pnl. 419; Goring y. Edmonds, 6 Bing. 99. See 
cases cited Bnrge on Sore^hip, 363. 
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guarantee by other parties contracted for by insorerai at least for a pro- 
portion of the liability. (A^ 

10. Bat a mere neglect to enforce the obligation will not have that 
effisct; and notwithstanding that a considerable delay may have occurred 
on the part of the employer in settling the accoants, or even in giving 
notice of an embezzlement after its discovery. (») 

11. The obligee most also, to be entitled to reoover^ have performed 
his own part of the contract Thus, in a case where a man put his sod 
apprentice, and gave a bond for his fidelity, and his employer covenanted 
that he would settle the cash-book every month *, on an embezzlement 
occurring, and its appearing that the employer had neglected to settle the 
caah, it was held that the father should be relieved from the payment of 
80 much as was embezzled after the first month.( k) In Uiis case a 
separate covenant was entered into, but the effect would be the same if 
there was a distinct contract or warranty that a particular eourse should 
be pursued, although it would be otherwise where there was no warrant 
r*1 041 ^^ ikgreement, but '^'a mere representation of the usual jwaotioe or 
L J intention of the employer. 

12. This distinction was taken in a late case where an action wis 
brought against a guarantee company. The answer to the inquiry << ss 
to what checks would be used to secure accuracy in his accounts, and 
how often they would be balanced and closed,'^ was << examined by the 
finance committee every fortnight.^' No such examination took place, 
and a loss occurred. In an action upon the policy it was contended that 
the provision as to the mode of examining the accounts was to be read as 
a warranty, and that the neglect had put an end to the guarantee. Hie 
Oourt| however held that the manner in which the question was put and 
answered, showed that it was not understood as more than a declaration 
of the course that was intended to be pursued, and if made bona fide and 
honestly at the time, did not prejudice the right of the employer to re- 
cover. In reply to the argument that the stipulation operated as a wtf- 
xanty, the Chief Baron remarked: «K this is a warranty, it must be 
construed literally, and therefore, although the employers had found oat 
a better mode of checking his accounts, they would still be obliged to go 
through the idle ceremony of having them examined by the finance oom- 
mittee."(^/) In consequence, apparently, of this decision, a change his 
been maiie in the proposals of some eompames, and instead of sim]dy 
requiring a series of replies to the questions above mentioned and a de- 
diiration of their tnithy the 15th question is put in the following form: 
<< What checks lotiff jfoii «« to secure aocuraey ill the a^^oaat's accounts;'' 
and the dedaraliott signed by the employer is made in the followiag 
farm: << I, A. B., declare that the answers and repteaentations above 
made by me are truoy and that the same, so £w as they re^te to fatnre 
asls and omissioUy shall be complied witfi on the part of A. B. and Co., 

(A) HodKMft T. Hodcaoa, t Eeen, tM, 

{i\ Sh^pheid T. B««cb«r, t P. Wns. SSS; Trait KAvigation Cowyy v. Etfl^i 
10 fiMt« 3i, ud Me caMS cited aate, »««» (^). 
{k) UoikUstt^ ▼* Tidcombe, S Teni. 51S, 
{I) BeahMtt v« Th« raited Gfiaruice ud Life Aasaraace Conp^ 7 Ezch. 744. 
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lod 'their representatiTes; and that the truth of the said answers 
lod representationSy and future compliances therewith| shall be L ^^^] 
deemed to be a contract entered into by ua with the above coupanjy and 
tbe basis of the proposed guarantee/' 

13. Upon a bond conditioned for the faithful service of a person ts 
clerk, the surety may be liable for complicity by the clerk in the default 
of toother, notwithstanding there may have been no misapplication of 
moneys by him in his own favour. Thus, where the cashier of a railway 
suffered moneys to remain in the hands of the booking clerks, making up 
moneys on one day by appropriating to it a portion of the moneys re- 
ceived on the following day, the sureties were held liable. The fact that 
there were no moneys of the company in the hands of of the clerk at the 
termination of his engagement, was held not to discharge them.(m) And 
gross negligence on the part of the clerk will occasion a similar 
Iiability.(n) But the surety is only liable for money becoming actually 
doe from the employed : thus, when the treasurer- who was the paid 
officer of a building society and bailee of the moneys entrusted to him, 
waa robbed of a sum belonging to the society, it was held that the surety 
was not liable on a bond, the condition for which was, that the treasurer 
Bhonld duly account to the trustees for all money received by him.(o) 

14. The sureties will only be liable for the default of the employed in 
the due performance of the business to which their guarantee contract 
relates. Should there be any ambiguity in the words of the guarantee, 
they will, as in the case of other written instruments, be construed more 
Btrictly against the grantor 'Jp) but the obligation itself is to be con- 
Btmed stricdy, and not extenaed to any other "^subject, to any r«|Ao-i 
other person, or to any other period of time than is expressed ^ -I 
or necessarily included in it.(g) Thus, upon a bond given by sureties 
for the due payment of moneys received by a collector of income tax 
(ander 56 Vict. c. 35,) as such collector, it was held that the surteies 
were not answerable for moneys improperly received by him, and which 
he had no legal authority to collect, (r) And where the sureties were 
nich for a person in the due performance of his duties in an office, on his 
reappointment upon different terms, the sureties were held to be re- 
lea8ed,rs) although a mere reduction of salary would not have that 
efiect.m 

And where the surety agrees to undertake the obligation jointly with 
another, in the event of the refusal of that other person, he will not be 
liable on any document that he may have previously signed.^ti) 

15. It is also to be observed that the contract of guarantee is personal, 
and that when entered into with partners nominatim the surety is released 
ss to future transactions by the death or retirement of one of the part- 

(n) London, Brighton, and South Coast Railway Company t. Goodwin, 3 
Bzch. 736. (ft) HeWlUe y. Doidge, 6 C. B. 450. 

fo) Walker y. The British Guarantee A^ssociation, 16 Jar. 885, Q. B. 
Ip) Hargraye y. Smee, 6 Bing. 244. (g) Barge on Snretyshtp, 40. 

r) Kepp y. Wiggett, 10 0. B. 36. (t) Bamford y. Ilea, 3 Bxch. 380. 

U) Frank y. Edwards, 8 Bxch. 220. 
[u) Rice y. Gordon, 11 Beav. 266. See 4 Beay. 379. 

JuLT^ 1858.— 6 
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iiisr8,(v) or evea by the intirodttction of a new jpArtner into the firm.(i0) 
And when the execntors of the employer coniinned to carry on the 
bnaiDeaB, the surety was not held answerable few moneys reoeived by the 
employed while in their service, although the condition of the bond was 
for payment to the obligee, his executors or administrators, of aU moneys 
receiyed by the employed on account of the employer, his oxecntoKB or 
administrators ;(x) but when the inteniion is clear, the obligation will 
continue, as whJeie the gnarantee is given to a firm by its name of trade, 
or to a o(Hnpany, by which a fluctuating body is necessarily intended.(^) 
r*1071 *^^* ^^^ proposal having been accepted, the guacantee is 
L^ -I issued in the form of an agreement between the company and 
the employer, or of a policy, as it is termed, having that efiisot, or in the 
common form of a bond for the due performance of services. The form 
is not, however, very material, and the general provisions of the contract 
seem common in all cases; but the different companies adopt additional 
stipulations of theii own, more or less affectiog it. Thus, in one coo- 
pany a dedaction of 10 per cent, upon every claim is required, thus 
making the employer to a limited extent the co-assurer with the company. 
A further condition, which is usual, but not universal, is, that the gua' 
rantee is granted upon the express condition that every person making 
any claim thereunder, shall at the oostc of the company, whenever re- 
quired by the directors, or other duly authorised agents thereof, affoid 
every description of assistance in theb power to enajble the compauy to 
prosecute or bring to justice the employed for any crisunal offence oom- 
mitted by him while in such employ. 

In one company whose conditions seem peculiarly unobjectionable, the 
contract is issued in the form of an agreement signed by the employer 
and three directors on behalf of the company. It recites the agreement 
of the employer to accept the guarantee of the association, and of the . 
association to give the guarantee, that the employer and employed have 
executed the proposal or declaration as the basis of the contract, and that 
the premium has been paid ; and then witnesses that the association, as 
surety for the employed, thereby agrees thai during the space of one year, 
and daring every succeeding year in respect of which the association 
shall consent to receive, and the employer or employed shall pay the 
renewal premiums, the funds and property of the association shall, 
aooording to the provisions of the deed of settlement, be liable to reim- 
burse and make good, to the amount of the sum guaranteed to the em- 
ployer or his representatives, within three calendar months next after 
proof shall have been given to the reasonable satisfiustion of the direct- 
r*1081 ^^^ o^^vy "^loM which shall be sustained by the emjdoyer by 
^ ^ reason of the want of integrity, honesty, or fidelity of the em- 
ployed, in or arising out of his employment. Provisions are then con- 
tained to the effect that the contract shall he subject to the conditions 
indorsed upon the agreement^ and for a reference to arbitration in ease of 
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«) SimsoQ V. Cooke, 1 Bin|^. 463. (w) Pemherton v. Oakes, 4 Buss. 164w 
«) Barker y. Parker, 1 T. K. 287. 

Barclay y. Lucas, 1 T. B. 291, in notis; lletcalf v. Bruin, 12 East, 400. 
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dispnte. Bj tke imebraed ooDdxtioiiB (1.) fiftaeiB dajs are given for the 

pajmeDt of ib* i evewai premiiUH ; (2.) tke agte^ment is declared void m 

ikd event of frandolent misstatement or the snppreM^on of a material 

fMt; (3.) it is proTided that the ri^t to make a olaim imder tke laiil 

igraeaient shall cease ^rte months after the death of tke person whose 

Qtegrity is gnanutteed ; (4.^ that after notice and satififaotory proof of 

QjlosB ^e guarantee sball keoome void as to all fntare daims in reapeot 

f any loss SBStaiaed by any subseqnent vraint of istegrity, &o.y but sub- 

«t to a disoretionary powet in the direetois not to take advantage of 

ick avoidance; (5.) thai a written report of the loss and of all particm- 

« b to be made within fourteen days after its discovery, or in defaoH 

le agreement becomes absointely void ; (6.) that the assurer shall only 

} liable to make good such loss io the event of the employer giving, 

itfain fourteen di^s after stick loss shall haye come to his knowledgei a 

itement in writing, declaring that he hath been damniied, and stating 

3 fall partievdars siid amount so far as then aseertahied, to be Terified 

required by proofs and statutory dedaratioas, and that after the deH- 

y the assoeiatioii shall be, ipso facto, disdMrged from aU liability in 

feet of tlie subsequent acts of the employed; (7.) that the written 

ffiharge or receipt of the employer for any sum of money paid in 

}peet of any loss contemplated by the agreement, shall be suAoient and 

oeLnsive evidence against the employed, of the fact and amount so pBud^ 

ieh amoont shall be repaid by him or his rBpresentatives, And shall be 

linding ohavge against him or them without any farther or other proof. 

All additionai stiprialion is sometimes added, but wkieh, if omitted, 

would be supplied in eciaity, that on tpaying any claim the eom- pic-i aq-i 

pany shaD be entitled to the right of rateable contributien and >- ^ 

ail other the rigbts and remedies of co-sureties against every other t^it* 

poration or person then or thereafter becoming surety for the eft- 

ployed.(a) 

17. Persons employed in the service of tike* Grown in public offices, and 
in eolteoting the revenue of the state, are required by statute to gite 
secaiity by bond, with suretiee^ for ike due performance of their fuac« 
tion8.(a) By sabsequeni statutes lite privilege has been granted of 
making deposits of stock or ezehequer bills in Men of giving such seen- 
rity.(6) Bonds to the Grown are, however, subject to this specialty, that 
tbe knds of sureties thereunder, as weU as of the principal, are bound 
for the due peifoirmanee of the obligation, and ill such a manner that 
ev^ foture debts w9i bind such lands in the hands of a purehaser, 
ftkhonglr at the time of the sale to him tiiere was no debt existlilg.(o) 
This charge will bind not only an estate or vested interest,^ but even a 
power of appointment which the accountant can ex«x)]Be in hiS' own 

As to Grown debts and obligations, however,^ whoso existence has coin-> 

(s) Doering r. WinohoUwa, 1 Ooa, 318^ 2 H. it P. %nQ\ Peadiokoir r. Walker,. 4 

Yoa. k 0. 424; Mayhew t. Crockett, 2 Swanst. 185. 

ia) 60 Geo. 3, c. 85; 52 Geo. 3, c. 66. 

(5) 6 & 7 Wm. 4, e. 28, 1 ft 2 Yict c. 61, (in Hen of bonds ^Ytn fbr the doe 
payment of fire duties,) 5 ft 6 Yict c. 79. 

(e) Sngden, Porch, p. 644. (d) Ellis v. Beg. 6 Bich. 921. 



84 bunton's Lirs abbubanci. 

menoed after the 4th of Jane, 1889, it is now eiiactedy(«) that no piir« 
chaser or mortgagee shall be bound unless a memorandum or minute of 
the sum in which the obligor shall be bound, or for whieh the obligation 
or specialty shall be made, and the date of the same, with the names and 
descnptiona of the parties, shall have been left with the Senior Master 
of the Court of Common Pleas, who shall enter the same in an index, 
r«1 101 ^^^^^ ™*7 *^ searched by any person on the payment of the fee 
L J of one shilling.(/^ It is also enacted, that the Commissioners 
of the Treasury may, if tney think fit, grant a quietus, discharging any 
lands without afiiecting the obligation,(^) and this quietus is to be also 
registered.(A) This liability to the Crown afiects the real estate of all 
shareholders in guarantee companies. More than one private bill has, it 
is believed, been laid before the legislature, the object of which has been 
to free some particular company from this burthen ; but up to the pre- 
sent date no such bill has been passed. 

18. A further form which the contract of guarantee has taken is in 
association with life insurance. The object, in this case, is to make the 
premium of the life insurance, or, at lea^t such part of it as the actuary 
terms the loading or surplus premium, over and aboye that which is re- 
quired to meet the risk at the assumed normal rates of mortality, an 
interest applicable as an indemnity fund, by virtue of which a reduction 
of the annual premium on the guarantee becomes admissible. Hence, 
the aggregate premium on the two risks, when insured together, becomes 
lees than the sum to which thQ separate premiums would amount if sepa- 
rate insurances were effected. In a bonus-giving office, where all the 
assured are also applicants for guarantees, whether mutual or not, such 
an arrangement seems sufficientiy reasonable } but where the life-policy 
holders are entitled to divide the profits of the concern, and many of 
them have no interest under the guarantees, there is a danger of their 
interests being sacrificed to those of the guaranteed parties. This would 
seem to be the case whenever the guarantee premiums are Insufficient to 
cover the guaranteed risks, since the mere right to confiscate the policy 
or apply its value in reduction of the loss in the individual case, may be 
no compensation for insufficient premiums in the entire mass of cases. 
r*l111 ^^' When the double contract is intended, proposals *are made 
L J to the company in the same form as if separate contracts, vis., of 
insurance and guarantee, are required. It is then carried into effect by 
the issue by the company of two documents, namely, the life policy, 
which is the property, and rests in the custody of the employed, and the 
guarantee, which is delivered to the employed. The latter is in the usual 
form, and in no way differs from the ordinary evidence of the guarantee 
contracts issued, when no life insurance is effected; but the policy is 
granted subject to a lien on behalf of the company, with a right or 
power of declaring the policy surrendered at the oftce value, or as a con- 
tingent contract, to take effect only in the event of no claim arising 
lader the guarantee. The reduction in the premium appears to be car- 

U) 2 Tlot c. 11| (7 & 8 Yict. c. 90, 88. 11, 12, 13, 14, Ireland;) Sugden, Porch. 
1009. 
(/) Sect 8. (^) Sect 10. (A) Sect 9. 
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ried into effect by granting the guarantee at the naual rate, and the life 
policy with a proyision for redncing the rate of preminm so long as the 
guarantee is kept on foot. 

20. When a lien only is intended to be created^ the arrangement has 
been carried into effect by the following additional conditions endorsed 
upon the policy, vis. : << That no part of the money within made payable 
by virtue of this policy of assurance shall be or become a charge upon, 
or payable by the said association, nnlil the said association shall have 
been folly paid and satisfied all claims and demands made and enforced, 
or to be made and enforceable, against the said association, under or by 
yirtne of the within mentioned agreement of guarantee, or any other 
similar guarantee agreement; and the indorsement or discharge written 
on the back of such agreement of guarantee, setting forth the amount of 
loss or damage payable thereunder, and stating that the same had been 
satisfied by the said association, or the receipt for such amount signed by 
or on behalf of the party entitled to receive the same, shall be sufficient 
and conclusive evidence against the said (assured^ of the truth of such 
loss or damage and of the amount thereof, and snail form a valid and 
binding charge against the said (assured^ his heirs, executors, and ad- 
ministrators, without any further proof ^oeing given by the said r«|-|Q-i 
association/' Also, ^' In case of any claim being made and en- I- ^ 
forced, or enforceable, under and by virtue of the within mentioned 
agreement of guarantee, or any other similar guarantee agreement, during 
the continuance of this policy of assurance, the said (assured) shall be 
entitled to credit for such an amount as shall be the office value of this 
policy at the time of such claim, such value to be fixed and determined 
by the actuary for the time being of the said association, whose certificate, 
setting forth the amount of such office value, shall be binding and con- 
clasiye evidence against the said (assured) of the amount thereof, and 
therenpon this policy of assurance shall be, and be considered to be, can- 
celled and surrendered to the said association.'^ 

21. When the policy has been intended to take effect as a contingent 
contract only, after the usual condition respecting the payment of the 
renewal premiums, the following clause has been inserted : '' And if, 
moreover, no claim shall, at any time during the life of the said assured| 
or at any time within the space of three calendar months next after the 
day of his decease, be made and enforced, or be made and be enforceable 
^thin the meaning of the said rules of the said company, upon or against 
the said company, under the said recited policy of guarantee, then, and 
in sQch case, but not otherwise, the general funds and property ; &o. 
should be liable,'' and the following have been added to the indorsed 
conditions : viz., 

That a policy of assurance, conditional upon the integrity of a person, 
for whose integrity the company is responsible under a policy of guarantee, 
becomes void, if and so soon as a bona fide claim is made and actually 
enforced, or is made, and capable of being enforced, under the lattcat 
policy." Also, 

''And that, for the purpdiies of the last-mentioned rule, the custody 
of and production by the company, or its agentS; of a receipt in writings 
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signed bj the pecaoo entitled to a policy of goaimiiteey or his or her 
agenty for any aam therein expressed to have been paid by the oomptiiy, 
r*i 1 ^1 *ui>der the policy of guarantee, shall be final and toDclnriTe en- 
<- -^ denoe, that a bona fide claim has been made and actvally enferoed 
under such policy; and that, for the like purposes, a memorandua in 
writing, signed by three of the directors of the company, referring to t 
policy of guarantee by its number and date, and declaring that a boot 
fide claim, capable of being enforced, has been made under snch poliey, 
^hall be final and conelnsiye evidence that such bona fide idaim was lO 
made, and that the same was eapable of being enfi>reed.'' 



inU] CHAPTBE VIL 

CONOKBNINQ THE IN8UBXB, AND fiERSIN OF THE OON8TITUTI02I OF 0- 

SUBANOE 0FFI0]B8. 

1. Evert person lawfully entitled to enter into a contract on his owd 
behalf, may be an insurer ; and any number of indiyiduals may enter 
into a joint contract for granting a life policy, or join as nnderwriteis, 
each for a separate sum, as in marine insnrances.(a) NeverthelesB, 
a^ough this description of contract is still occasionaUy undertaken bj 
the underwriters of Lloyd's, the business of life insuranoe in England 
has fallen almost ezelusiyely into the hands of public compai^es or asso- 
ciations, established for that purpose. 

2. Insurance offices are popularly said to have three forms of constitu- 
tion : The first is that of a jointHstock company, with a subscribed capital, 
trading in life insurance contracts, and dividing the profits among its 
shareholders. The second form is also that of a joint-stock oompanj, 
with a proprietary capital; but, in addition to the specific sums payable 
upon the death of the insured, they are allowed to participate, to a cer- 
tain extent, in the profits of the concern. The third is that of a mutul 
insurance office, the members sharing among themselves the entire pro- 
fits, after deducting the expenses of management. These are called pro- 
prietary, mixed, and mutual insurance offices. The division, however, is 
scarcely satisfactory to the legal apprehension, when it is considered 
py !!;.•« *that it is doubtful whether a single office exists belonging to the 
L -^ first class alone. All, or nearly all| of those that formerly did 
so, now allow their insured, or certain classes of them, to participate in 
the profits; and in like manner, mutual insurance offices vezy generally 
nndertake to insure the lives of persons who, paying a lower rate of pr^ 
mium, are not entitled to share in the profits, and are consequently not 
members of the society, or mutual insurers. It may indeed be safi^lj 
stated, that there is no mutual society, not being a friendly society, whicb 

(s) DowdesweU, p. 21, citing Denoir t. Oyle, Style, 166 — 1*72; WhittiDgham r. 
TbomboroQgh, 2 Yem. 206; Rogers Y. Bradshaw, 1 Bla. 312. 
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does not ondertake o4her insamioes for profit, either Biioh m are entitled 
special risks or annvity traneaotions. 

8. In all of these eompanieB tke aeoam«lated fond deriTed from tke 
promiims paid by the asQured, is that whieh is primarily liable to all 
claims npon them ; bat in an office of the proprietary or mixed elassi the 
lubseribed capital is a guarantee fund of eecnring the due performance of 
its engagements, in addition to the personal liability of the shareholders 
when the company is not incorporated, in the etent of the failure of the 
preceding soaroes. Lastly, the polioy-holdera are finally liable as parti- 
eipating in the profits of the oonoem.(&). 

4. In a parely proprietary office this last liability does not of oourse 
exist. It is, howeyer, a risk in theory rather than ia practice, and 
arising only in very extreme cases ; einoe even supposing a failure in all 
other funds liable in priority, it is now invariably the custom to provide, 
either by express stipulation upon the policy, or by reference in it to the 
deed of settlement, in which a oorresponding clause is contained, either 
that the funds of the society shall alone be subject to a claim thereupon, 
or that no liability shall attach upon the policy-holderB.(c) This is the 
ease both in the mixed and mutual offices, and the assured are thus re- 
lieved from all personal responsibility in respect *of the policies ^^^ 4 /^ 
of their eo>insured, while they can scarcely be any very heavy L J 
elaims from other sources. When the funds are small , and the company 
is grossly mismanaged, it can alone happen that the risk thus incurred 
by the insured is of importance, and it may, perhaps, be an argument to 
prevent an intending insurer joining a very young office; but a fiur 
stronger argument in this respect is found in the limited liability sttpu- 
hited for by the policy, which, in such a case, may in fact reduce the ae*- 
onrity therein proposed to a shadow. 

5. Thus premising, we shall find it m(Hre convenient, in treating of in* 
inraee companies, to adopt the division suggested by the Joint-Stock 
Oompanies Registration Act, and to divide them into two classes: name- 
ly; first, oompanies prior to in date, or exempt from, the operation of 
^at act; and, secondly, companies subject to its provisons. 

The first of these must again be subdivided into, (1.) companies incor- 
P<^ted; (2.) companies empowered by letters patent from the Crown, 
Wt not incorporated ; (3.) companies neither incorporated nor acting un-' 
^r letters patent, but governed by their own deeds of settlement only, 
^od which do not, except in the number of the partners or members, dif* 
fer from ordinary partnerships; (4.) friendly societies, which last divis- 
ion of insurance oompanies will ne treated of separately in a following 
chapter. 

6. Incorporated companies are created by royal charter, either by vir* 
tne of the royal prerogative alone, or in pursuance of some Act of Par- 
liament expressly authorising their creation. They may, of course, be 
created by Act of Parliament alone; but in this case also their creation 



S(VBrieii T. Lord Eenyon, 6 Ezch. 403. 
As to the conatnictlon of clauses thus limitii 



. , limiting the liability, see post, Pt. HI. 

Ca. 3, 
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is the Qzeroifle of ihe royal prerogative; the assent of the Grown b^g an 
indispensable ingredient in every statate«(<^) The great distinction be- 
tween an incorporated and nninoorporated company consists in the ab- 
sence in the former of individual liability on the part of the members. 
r*ll71 ^^ contracts *are those of the oorporationy testified by its com- 
L J mon seal ; and in contemplating themy it is said, the law sees 
only the creature of the charteri the body corporate, and knows not the 
individuals.(e) The only remedy, therefore, of a claimant is by distresB 
or sequestration against the corporate property. The earliest charten 
granted to insurance companies are those creating the Boyal Exchange 
Assurance and London Assurance Corporations. They were granted in 
pursuance of an Act of Parliament, 6 Geo. 1. c. 18, specially authon- 
sing their foundation by the Crown; but their powers did not extend to 
the grant of life insurances, and it was not until a considerably later pe- 
riod, and after the incorporation of the Amicable, in the year 1706, that 
these companies obtained charters, authorising them to effect insuranoee 
upon lives. It will be observed, on examining the Table of Private 
Acts, that those operating as a charter of incorporation, relate almost ex- 
clusively to Scotch companies. This arises from the fact, that in Scot- 
land the shareholders in joint-stock companies are responsible only to the 
amount of their respective shares, and not, as in England, to the entire 
liabilities of the undertaking; and of this Parliament takes cognisance 
while acting as the supreme court of legislation and judicature of the 
country.(/) An important impediment, moreover, to obtaining such an 
Act is found in the Standing Orders of the House of Lords, 176, 177, 
requiring that three-fourths of the capital of the company shall be paid 
up before the bill, whether incorporating a new company or giving fur- 
ther privileges to an old one, is read a second time. And this, in effect) 
is a complete bar; for the practice among companies appears to be, to 
provide a considerable subscribed capital to form an ample guarantee, 
and to call up a small portion of it only, so as to avoid unnecessarily bur- 
dening the concern with the payment of too heavy a dividend. 
r*11ftl *7. Yarious statutes have from time to time been passed, em- 
L -I powering the Crown to limit and regulate the privilege of per- 
sonal non-liability conferred by a charter of incorporation. Thus, by 
the 6 Qeo. 4, c. 91, s. 2, it was enacted, that in any future character it 
should be lawful to declare that the members of such incorporation 
should be individually liable to such extent and subject to such regular 
lions and restrictions as his Majesty, his heirs or successors, should think 
fit; and accordingly a clause was usually inserted in charters subse- 
quently granted, rendering the property of individual members liable for 
the debts of the company, to the amount of their shares in the capital, 
whether paid or unpaid.(^) This enactment has, indeed, been repealed 
by the 1 Yiot, c. 78, but it is thereby enacted, that in any charter of 
incorporation to be thereafter granted, the duration thereof may be lim- 



(df) Com. Dig. Franchises F., toI. ir. pp. 333 — 836, edit, 1822, bj Hammond. 
See Table of PriTate Acta, Appendix. 

[e) Wordsworth, Joint-Stook Companies, edit 1845, p. 3. 
^) Bell, Qomm. Bk. 7, pp. 62. 78; Story on Partn. 112. {$) GoUjer, 654. 
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ited to any term of years or other period ; and that the provimons as to 
liabilities and privileges by the same Aot imposed or conferred upon un- 
incorporated companies, may be embodied in any charter or incorpora- 
tion, whether granted in perpetuity or not (s. 29).(A) 

8. By this last Act(t) the Crown is empowered to grant by letters 
patent, to any company (although not thereby ^incorporated), any r*iiQi 
privileges which by the common law might be granted by a charter ^ -> 
of incorporation. The individual liability of the members may accordingly 
be limited to such an amount per share as may be fixed by the letters 
patent. Every such company is to be formed by deed (s. 4), or agreement 
in writing of that nature, setting forth the name, capital, the list of share- 
holders, and many other particulars (s. 6), returns of which are required 
to be made at the Inrolment Office of the Court of Chancery (s. 16). 
And it is enacted, that such letters patent may provide that all suits or 
proceedings, either at law or in equity, on behalf of or against the com- 
pany, shall be carried on in the name of one, two, or more officers, to be 
appointed for that purpose; but if there be no such officer, against any 
member (s. 3), and proceedings are not to abate by the death or^removal, 
or any act of any such officer (s. 22). All judgments, decrees, &o., 
obtained against such officer are to have the same effect as if obtained in 
proceedings to which all the members of the company had been parties; 
but when the individual liability is limited, no execution is to be issued 
against any member for any greater sum than the residue (if any) of the 
amount for which, by virtue of such letters patent, such member shall 
be liable in respect of the shares held by him, after allowing for the 
effects of any former execution (s. 24). And any member whose liability 
is thus limited, may himself make a return to the Court of Chancery, of 
any moneys paid by him, in consequence of any such execution (s. llV 
The Act also contains provisions respecting the transfer of shares (ss. o, 
9, 10), and for the registration in the Court of Chancery of returns to be 
made of such transfers (ss. 17, 19), until which the liability of the 
retiring member continues (s. 21), and the new member is not entitled 
to recover any share in the profits of the company (s. 20). After regis, 
tration, a company empowered by letters patent under tnis Act, is not 
entitled to change its name (s. 7). 

9. Companies of the third class, being empowered neither by r^c-iooi 
statute nor by the Crown, are formed by deed of settlement alone, ^ -> 

(A) To act as a corporation without the sanction of a charter or act of incorpo- 
ntion, seems to have been both an offence at common law, and that against which 
t]ie proTisions of the famous Bubble Act, (6 Qeo. 1, c. 18,) were especially directed. 
An nnanthorised acting as a corporate bodj is, howerer, an offence yery difficult 
to define. Assuming a common name for the designating of the society, using a 
common seal, iftaking regulations by means of committees, boards of directors, or 
general meetings, it appears are not so; and the only act which has been expressly 
stated to be an assuming to act as a corporation, is that of making the shares 
transferable without any restriction, (Collyer on Partnership, 621;) for which rea- 
son among others, in aU unincorporated companies a provision is inserted in the 
deed of settlement, proyiding for the transfer of shares with the consent of the 
utfectors ; but eyen upon this point there haye been conflicting decisions. Harrl- 
>on y. Heathom, 6 Scott, N. R. 735; Garrard y. Hardey, 2 Han. k Qr. 606. 

(0 1 Vict c. T3. 
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and do not dUfer, ezeept in the Boaiber of sbaieliolden, lirom oidiaarj 
ptrtaeraliips. The deed is a ecrmant made between a Ibr of the share- 
h<^den ehoaen as tniskeee for thai pnrpoeey and the otherty by which each ef 
the latter eovenante with the trustees, and each of the troatees eorena&is 
with the rest of the shareholders for the dne performance of a series of arti- 
elesi which are thereafter spedall j set forth. These articles define the oljeet 
of the company; the dntiea of the directors, trastees, and auditors, and 
other oflicers, tiie powers of general meetings ; the remedies given to the 
direeton for breaches of covenant; the limitations nnder which proprie- 
tors are to hold their property in the concern, namely, as regards the 
number of shares to be hddrby each member, the right of transfer, and 
the mode of descent of each share ; and a vaiiety of other prorisioitt 
Boited to the particnlar a880ciation.(A;) In eonseqnenee, moreover, of the 
great diftcolties arising from the mles of practice relating to parties to 
actions and suits, difficulties, only partially obviated by the modern 
doctrine of courts of equity, that it is sufficient if all interests are furly 
r e pr e s en ted , in the parlies to the cause, joint-stock companies of the 
character now under consideration are very generally further empowered 
by I^rivate Acts of Parliament, to sue and be sued as if incorporated, in 
their own name, or in the name of an officer or director. Such Acts do 
not incorporate or otiierwise alter the character of the companies obtuniag 
them ; but are to be simply considered as supplementaiy to their deeds 
of settlement, and remedying in th^ behalf imperfections of the general 
law relating to legal proceedings by or between partners. 

10. We now arrive at the second division of our subject; namely, com- 
r^l^ll V^^ established subsequently to, and completely •registered 
L J under the Joint^tock Companies Bepstration Act. The im- 
mense advantages derived from the combination of the capital, influence, 
and credit of a numerous body of persons in carrying on the same unde^ 
taking over the more feeble effi>rts of individuals, gradually gave birth to 
those associations which we now term joint-stock companies. The law 
of England, however, ever slow to recognise any social change, and aocom- 
modating itself thereto only as the actual necessity arises, and as it were 
by compulsion, refused for a long time to acknowledge their existence 
except as partnerships so numerous that the forms of justice were embsr* 
raseed in dealing with them. It knew no principle of association other 
than that derived from the charter of the sovereign, attaching no legal 
meaning to the terms << joint-stock company not incorporated,'' except so 
Cur as a statutory definition of such a body may have been given in some 
modem acts, such as that already referred to (1 Vict c. 78], and the 
statutes relating to banking oompanie8.({) Nevertheless the exietenoe of 
these abnormal bodies became a great feet, and their abuse a crying evil 
The practical assumption of the privileges of corporations by unauthorised 
persons, gave them a false credit, so that the public in dealing with them 
readily confided in the company a confidence of which the individual mem* 
bers were unworthy, and the legislature was induced to interfere in pass* 

(k) Oolljer, 041. (I) HaoInlTre r. Oonnell, 1 Sim. K. 8. 335. 



EB0I9TBATI0N AOIV 91 

iog the J<»]ii>Btook Confwiiiafl Segiatniiioii Aot, not for ilu benefit of 
tliese trading bodiea, but for the protection of the people. Sndi at least 
appears to be the history of the act; bat if this is the case, it is strange 
that^ while it giy«e unmense privilegea And advantages to sueh associa- 
tions in the transaoiion of their biMaesSi instead of curtailing the power 
of an adTentnrer in laanching n new scheme into existence, it has praed- 
calljr increased it, and, whether for geod or for eyil, proved itself the 
froitful piarent ot new compftnies. Prior to this statute a new office motft 
haFe required the oombinaticm of at least some '''iniaence, capital, r^l'X'^l 
aad credit; but now, upon the nnyment of n small fee, and the ^ J 
registratioD of a p«ooM>ter, e uoh a coupanj springs at once into a qwaai 
oorpoisate exbtenoe, and seems to require but a taking name to ensure it, 
if not suocess, at least a chance of it. So freely, ii^eed, has the a b mo 
of the act been recognised, that during the last session of parliament it 
has largely engaged the attention of a seleot oommittee of the House of 
Coiamons sitting for the oonsideratton of the subject of assurance asso- 
ciations. The reeomnendations of that committee would seem to inTohe 
the repeal of the act now under eonsideratiOD, but only, it may be aa- 
somed| to re^neot its proTisions, altering the sections relating to the 
registration of accounts, and gimg to the registrar new powers to enforoe 
compliance with them^m) 

11. By the present act, ^'Bvery assnranoe company or association for 
the purpose of aesuranoo or insurance on lives, or against any contin- 
gency invoWittg the duration of human life, or for granting or purchasing 
aminities on lives ^ and idso every institution enrolled under any of the 
acts of parliament relaling to firiendly societtes (which institutions shall 
make assuraace on lives, or against any contingency involving the dura- 
tion of human life to an o^tent upon one life, or for any one person, to 
an amount exceeding 200/., whether.such companies or societies, or instl- 
tutions shall be joint-stock companies, or mutual assurance societies, or 
both,") is defined to be a joint-stock company. The act applies to eveiy 
fiCcfa joint-stock company established in any part ol the United Kingdom 
ai Great Britain and Ireland, except Scotland, and to Scotch companies 
having ofiees Qg places of business in any other part of the United Eang- 
dem.(») 

12. The companies are divided into two dasses, viz. :-*-4r8t, those 
exifting previously to the 1st of November, 1844, and such as might 
thezealler be incorporated by statute or charter, or authorised by r«i no-i 
statute or letjtors-pateui^ *to sue and be sued in the name of some L J 
officer; and secondly, undertakings not so otherwise incorporated or au- 
thorised whose formation commenced after that data. Existing companies 
were required to register their nameSy purposes, and principal places of 
ba8iness,(o) but were not otherwise affected by the act, or entitled to 
exeroise the privileges conferred by it; and aasmranoe companies were 
excepted from the provisions of the 60th and 62d sections, by ^whieh 
other existing companies, if constituted as required by the act, were 
enabled to obtain a certificate of oomplete registration, and for that pur- 
Cm) See post, Pt. m. Gh. 6. (n) Sect 2. (o) Sect. 68. 
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pose to modify their coDstitations with the oonsent of three-fourths m 
number and value of the shareholders present at a general meeting speci- 
ally summoned. 

13. Upon all companies of the second class, namely, those established 
•after the 1st of November, 1844, compliance with the provisions of the 
Act is compulsory. Before proceeding to make public their intention to 
form any such company, the promoters are required to make returns of 
the following particulars to the office for the registration of joint^toA 
companies, namely, (1), the proposed name of the intended company; 
(2), the business or purpose of the company ; (3), the names of its pro- 
moters, together with their respective ocoupationB, places of business (if 
any), and of residence. They are then entitled to a certificate of provi- 
sional registration,(p) and may assume the name of the intended company, 
coupled with the words ^< provisionally registered,'' may open subscrip- 
tion lists and allot shares, and receive deposits not exceeding 10s. for 
every 100/. of the capital subscribed, and perform such other acts as are 
necessary for constituting the company, or for obtaining letters patent, or 
a charter or an act of Parliament, but not to make calls or enter into con- 
tracts except so far as the same may be necessary for establishing the 
company, or may be made conditional upon its oompletion.(g) The oe^ 
1^1241 ^^^^^ ^ ^^ ^force for twelve months from its date, and may be 
L J renewed for a similar term, within which extended period it is 
necessary that the company should be completely registered.(r) Before 
complete registration it is provided(s) that it shall not be lawfiod to dis- 
pose by sale or mortgage of any shares or of any interest therein, but 
every such contract is declared void, and a penalty not exceeding 10^ is 
imposed upon every person party to it ; but this section does not apply to 
the sale of shares in companies which cannot be carried into execution 
without the authority of Parliament, such as a railway company. Betnms 
are moreover required(<) of the following additional particulars as dedded 
upon from time to time, namely, (4), of the place of business ; (5), the 
names of the committee-men or other body acting in the formation of tlie 
company, with written consents on the part of each to become such, and 
an agreement to take one or more shares in the undertaking; (6), the 
names and descriptions of the officers; (7), of the subscribers; and 
formerly (8), a copy of every prospectus or circular, handbill, advertise- 
ment, or other document addressed at any time to the public or to sab- 
scribers or others, relative to the formation or modification of such com- 
pany : but this last very burdensome requisition has been repealed by the 
10 & 11 Yict. 0. 78,(ii) which lastiy mentioned statute added two addi- 
tional particulars to those of which a return was required by the previous 
statute, namely, (9), the amount of the proposed capital of the company; 
n.0^, the amount and number of shares into which the same is to be 
aivided.(t;) And returns must be made of all additions or alterations 
made in any of the above particulars.(K') 

(p) Sect 4. (q) Sect. 23. (r) Sect 23. 

(#) Sect. 26. (0 Sect 4. («) Sects. 4—7. 

(v) Sect 6. (v) 7 A 8 Vict c. 110, s. 4; 10 k 11 Vict c. 78, 8. 5. 
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14. Every saoli company must be formed by deed^ in wbiob r«-iog-i 
not less than three directors and one or more auditors must he ^ -> 
appoiDted, and in a schedule thereto must be set forth certain particulars 
showing the nature of the business, the capital, management, the names 
of the shareholders, and proposed duration of the company, (a?) 

Upon the production of this deed duly certified by two directors, by 
an indorsement in a form appointed by the aot,(y) and signed by at least 
one-fourth in number of the persons who at the date of the deed have 
become subscribers, and who shall hold at least one-fourth of the maximum 
number of shares in the capital of the company, together with a complete 
abstract or index thereof to be preyioualy approved by the registrar of 
joint-Btock companies, and ako a copy of the deed for registration, a cer- 
tificate of complete registration is to be granted.(«) Any defect or omia- 
sion may be remedied by « supplementary deed to be duly registered,(a) 
and any insufficiency or inconsistency apparent upon the deed is to be 
notified by the registrar to the company or the parties presenting the 
deed for regifitration,(&) 

15. Upon complete registration the company ia incorporated, but only 
according to the proyisions of the Act and of the deed of settlement, and 
for the purpose of suing and being sued, and taking and enjoying the 
property of the company, but not so as to confer upon it the priyilegee 
and immunities derived from a charter of the Grown, except so far as they 
may be expressly given by the Act ; and hence it is not entitled to call 
itself a corporation, assuming such a name as the Sea Fire and Life As- 
saranoe Corporation, instead of the Sea Fire and Life Assurance Com« 
paDy.(c) It is then empowered, (1), to use the registered name of the 
company, adding thereto << registered,^' and it cannot subsequently change 
tbe*name;(c^) (2), to have a common seal inscribed with the r^-ina-| 
name of the company ; (3), to sue and be sued by its registered i- -I 
name; (4), to enter into contracts : (5), to purchase and hold lands for 
occupation, as its place or places of business and for other purposes upon 
obtahing a special or general license from the Board of Trade; (6), to 
issne share certificates; (7), to receive instalments or shares; (8), to 
borrow money within the prescribed limits ; (9), to declare dividends ; 
(10, 11), to hold general meetings and make by-laws; (12V to perform 
all other acts necessary for carrying on the business of tne company ; 
and also, and these provisions are imperative, (12, 13}, to appoint a cer- 
tain number of directors and auditors.(e) 

16. The directors are to be not less than three in number, and ap- 
pdnted for a period not greater than five years, and are to be re-eligible 
or not for election, according to the provisions of the deed of settlement, 
or any by-law.(/) No person is to hold the office of director, whether 
honorary or otherwise, or of patron or president, or any other office of 



(x) Sect. *lf and see Schedule (A.) to the said act 

m Schedule B. to said act (i) Sect 1, (a) lb. (b) Sect 8. 

[e] Beg. T. Registrar of Joint-Stock CompanieSi In re the Sea Fire and Life As- 
surance uompanj, 14 Jar. 348, Q. B. 

(d) Reg. y. Registrar of Joint-Stock Companies, In re the Sheffield, Rotheram, 
and Chesterfield Fire and Life Insurance Companj, 10 Q. B. 839. 

(«) Sect 26. (/) lb. 
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the like degcrip^toxiy oir to ae4 in tnj stteb capiMty, witkout boldiag at 
kaat one ahure in the oapitaly wider a peudiy of 201. for eaab soeh 
offence ;(y) ftod he is to cease to hold office npcni the iuLmte of hk qulit* 
oatioDi upon his bankraptcj, msolTencyy suspending payment or comffro- 
mising with hia creditofs, or being deolaved lmiatiG;(A) boA vntii the dis- 
ooTery of some delect in his appointmMit or qnalificMktion, his acts are to 
b6Yal]d.(t) The direotcro arc to manage tbsafiun of the compiny; to ap- 
point, employ, and remove the cffiocrs, serrante, and agents; to hold 
meetings and appoint a chairman to prcride si them, subject, acToth^- 
r*1271 ^^* ^ ^ provisions of the Act and the deed of settlcaent 
L J «They are not to purchase any shm-es, or sell any shares, ezeeft 
sneh as may be forfeited for noft*paynsent of oiAls, or to lend monej to 
any of their body, or any cfioer of the confiany, without the sanction of 
a general meeting ;(&) and without the like ssactioB, any such person is 
not toenter into any contract wkh the company, unices it be aaineuraBOO 
contract up<Ni the ordinary termB.(^ 

17. General meetings are to be held periodicldtyi and eztaordiaarj 
meetings when duly summened : and such meetings are to have power 
to make bye*laws for the vegnlation of the sharehoMers, so that the same 
be not repugnant or inconsistent with the proTisionaof the Act er of Uie 
deed of settlement ;(iii) but snch bye-lawn must be reduced to wnting^ 
and sealed with the common seal of the oompany, and are of no fane 
until registered at the registration offiee.(n) By the deed it is to be pro- 
vided, that ordinary genml meetings be heid at least once in every year, 
and extraordinary meetings when convened by tbe diveetorB, or upon the 
reqfuisition of not less Uian five shareholders; and provisions are to be in- 
serted therein as to the business to be peifDmed, and maosier m whieb it 
is to be e<mdneted.(o) The entry of the proceedings of any meeting of 
shareholders or direeion, purporting to be signed by the dbairtnan, and 
sealed with the oonqpan/s ssal| is prima £mie widence of the oorrectaesB 
of the prooeedings.(j») 

18. One or more anditora ate to be aannally appeinCsd at a general 
moettng. Of thesci one at kast is te be appointed by tike shareholden; 
and upon defanlt or fhilure of smsh appointawni^ upon the appliealioB of 
any ahareholder, the same is to be nmde by the Board of Trade, with 
P^^g^ such salary as may sppear 8uitabie.(^ They Hre to ezamise 
L " J the accounta and the balanc e shee t of the company, and ic 
confirm the accounts, or the eontraiy, and repoK general^ or specially 
thereon :(r) and their report and the balanee-eheei are to be prntedaod 
aent to each shareholder, and read at the general meeting.(«) Withia 
fiwrtaen days of the gmeral meeting eopiea aie to be retomed to tbe 
legistmr of joint-stock companiee, who is required to register tbe 

19. Kor is the balance-sheet alone required to be regntered, but half- 
yearly retuns are to be made by the diractars of all tranafccs of shares, 

(^^ Seet 39. (K) Sect. le. (•) Sect 30. 

i^) Sect 3T. (I) SecU 19. (») Sec^ M^ («) Sed^ it 

{*) Schedule A. (/) Sect. 32. is) SteL 39. 

yr) Seda. 40^ 41. («) Sect. 4X (c) Sect. 43. 
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of the DasMft and residenoes of all persons beeonaiiig or eeasUg io 
be sfaareliolden, and of all ehanget of Bame wUck maj take place 
among them| whether bj marriage or otherwise. («) A registration of 
the name and Inuiaesa of the eompaa j is also reqoored to be made aH« 
iHull7.(9) The documents thus registered may be inspeoted by any per* 
80O upon the payment of a fee of 1j^| and he may require certified oopiea 
from the r^pstrar on payment of a fee not exceeding 6d* for eaob 
folio.(i9) It will be remembered tlut it is probable that large alterationa 
as to the publication of aeoounts will be made ia consequence of the 
lecomnen^tions of the select eommittee. 

20. When a shareholder has executed the deed of settlement^ or some 
deed referring to it^ which is in e&ot the same thingy(a;) and paid up all 
oalls^and been registered at the r^stry office^^tben^ and not until theop 
he is entitled to the privileges of a shareholder, and may attend and yote 
at all general meetbgs of the company; either in person or by proxy. 
Until he has been thns registered as a shareholder, and until the com* 
piste registration of the company, he is not entitled to sell or mortgp^ 
his shares ; and, '''as we have seen, every eontraot to that effsat ia r«i og^ 
void, and subjecte the parties to it to a pettalty^^) L J 

21. Contracts entered into by the company, with some unimportaittft 
excepkionsy must be in writing, and sgned by at least two of the direc- 
tors, and sealed with the common seal, or signed by some officer expressly 
aathorisedby a minute or resoluticHi of the directors applying to the par* 
ticolar case, otherwise they are void exc^i as against (he co9r»pan^,^«) 
the requisition of these formalities not being intended to limit the lia* 
bility of the company in ordinary transaetions.(a) The ezceptiona are 
eoDtracts for the purchase of any article the eonsideration for which does 
lot exceed 50/., or for any service for a period not exceeding six months, 
and the consideration for which does not exceed 50Z. Bills of eiohange 
and promisBory notes are also, of course, within the exception, beingi by 
their nature, unsealed doenments; but they cannot be issued at all by 
the directors, unless anthiorised by the deed of settlement or a bye- 
law, in which case they nmst be n^e or accepted (as the case may be) 
by two directors, and expressed to be so made on behalf of the companyi 
and countersigned by the secretary or other appointed officer.(6) 

22. The incorporation of the company, according to the provisions of 
the Act, baa not the same effect as a charter in restricting the liability of 
the shareholder, but every judgment or decree is to be enforced in the 

iu\ Sect. 11. This woold iadnde the policy holders in a matnal ofBce. 
v\ Sect. 14. (w) Sect. 16. 

x) Stmffon^ Sxectitoni' Case, 1 Be Gez, M. k G. 676. 
y) Sect. a& (i) Sect 44. 

a) Smith ▼. The HoU Glass Company, 8 C. B. 668. As to what is a contract- 
on behalf of the company, and that a secnrity given to it and to tmstees on its 
behalf, and which is binding, whether ezecnied by the company or no, is not 
within the seetaon. See The British Empire Motaal Lifis Assurance Company v. 
Browne, 16 Jnr. 1157. C. B. 

[b) As to sach bills of exchange and proraissoiy notes, see Thompson ▼. The 
TTmyersal Salvage Company, 1 Szch. 694; Allen t. The Sea Assurance Company, 
19 h, J., C. P. 305 ; Thompson t. The Wesleyan Newspaper Aasociationi 19 L. X, 
C. P. 114. 
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first inBtance against the property of the company; and after doe dili- 

r^^l^Ol S^^^® *^^ ^^^ ^^^ ^^ enforcing execution agunat its effeetSi 
L J execution may be issued^ by leave of the Court^ against any 
shareholder or former shareholder, upon motion or summons for a role 
to show cause, without any suggestion or scire facias; but no such motion 
is to be madci or summons granted, until ten days' notice shall haye been 
given to the person sought to be charged thereby.(c) Every person 
against whom execution shall have been issued may recover against the 
company, and is also entitled, as in ordinary partnerships, to contribntion 
from the several other persons against whom excuUon might have ako 
been issued. (^ 

23. No execution, however, can be issued against any former share- 
holder after the expiration of three years after he shall have ceased to be 
a shareholder; and to be liable, he must have been such when the con- 
tract was entered into, or while such contract was unsatisfied, or at tike 
time that the judgment or decree was obtained ;(«) but the liability of a 
person disposing of his shares will remain until a return of the transfer 
shall have been made to the registrar,(/) and this return the transferror 
can compel the company to make, and if his request is neglected by the 
directors, may make it himself.(^) 

24. Immediately after a contract for the sale of shares the vendor will 
be entitled to be indemnified by the purchaser, although he will remain 
liable to those who may have claims upon the company; but neither such 
lastly-mentioned persons nor the company itself, in making calls can en- 
force this equity for their own benefit, since a trust can only be enforced 
at the instance of the parties to it. (A) 

25. Oomplete registration does not preclude a joint stock company 
r*1^11 ^^°^ obtaining a private Act giving additional ^powers, and 
L J modifying any sections of the public Act which may be inconsis- 
tent with its lawful constitution. Thus, in 1852, the Britbh Empire 
Mutual Life Assurance Company obtained an Act, relieving it from com- 
pliance with the 11th, 12th, 13th, 14th, and 26th sections, which are 
obviously inapplicable to a mutual insurance o£Gice, and granting addi- 
tional powers of investing its funds and holding real estate which may 
have been in mortgage to it, and have been foreclosed for a limited time, 
until an opportunity of sale.(t) 

26. Having thus seen in what manner insurance companies may be 
established, we may, lastly, consider in what manner they may be dissol- 
ved. Their constitution rendering them unaffected by the acts or incapa- 
cities of individual members, it would seem that there are but three 
modes of dissolution: (1.) by the consent of the whole body; (2.) by 
virtue of some special provision for that purpose inserted in the deed ;(3.) 

' by the interposition of the Court, aided by the Joint-Stock Companiea 
Winding-up Acts. When a particular course of proceeding is pointed 
out for winding up a concern, this is the method to be adopted, and is as 

(c) Sect. 68. id) Sect. 67. (e) Sect 60. (/) Sect. 13. (g) Sect 12. 
(A) Phene y. Qillan, 6 Hare, 1; The Newry Bailwaj Company r. Mobs, 14 Bear. 
69; Oape'B Case, It Jar. 366. (L. 0. and L. J. J.) 
(•) 16 Yict 63. (Local and Fersonal.) 
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bindiDg upon the members as any other stipulation. (^) Where, also, an 
eflbrt is made by the partners of an insolvent conoern to settle their 
afiiirs without the int6q>osition of the Gonrt, it will suspend its proceed- 
iBgs in a proper case to give them the opportunity of so doing. (/) When 
the company becomes uniiJ[>le to meet its engagements, and it is absolutely 
necessary to seek the assistance of a Court of £!quity, it may be presumed 
that in future the Joint-Stock companies Winding-up Act8(m) will, in 
all cases, be put into operation, since without their assistance the dissolu* 
tion *ia rendered all but impracticable by the necessity of bring- p^« non 
ing all persons interested before it, unless, indeed, it be ultimately >- -> 
decided that the Chancery Amendment Act, 15 & 16 Vict. c. 86, (see 
section 49,) has rendered this unnecessary^ by enabling Courts of Equity 
to deal with such cases without the intervention of those Acts,(n) It 
has been considered that an ordinary suit for the winding up of a partner- 
ship implies a complete settlement of all the rights and liabilities arising 
between the partners ; and the rule of the Court, recognised in other 
cases, of allowing absent members to be represented by others in the 
same interest, does not apply.(o) The operation of the Winding-up Acts 
is, on the contrary, to vest the entire estate of the company in a trustee, 
imder the name of the official manager, who is thereupon taken to represent 
all parties interested, and then to administer the estate much in«the form 
of an ordinary administration suit. ' '* 

27. Life offices, whether incorporated or not, are within the Acts, and 
several have been already wound up under them.{p) They apply (^) in 
cases when an act of bankruptcy has been committed by the company, 
or proceedings are taken for the recovery of money due by it against a 
contributory, and he is not in due time indemnified by the company ; or 
if it has been dissolved or has ceased to carry on business, or is 
carrying on business only for the purpose of winding up its affairs } 
or by the 8th clause, if any matter or thing shall be shown which, 
in the opinion of the Court, shall render it equitable that the com- 
pany shsdl be dissolved. This latter clause, however, has ' been con- 
sidered to have a restricted interpretation, only extending to other cases 
the test of insolvency, defined by the ^preceding part of the r«i qo-i 
section, and not giving any particular member a right to seek the I- -■ 
interference of the Court, on the ground that the capital is insufficient to 
meet the contingent liabilities of the concern, so long as it continues to 
carry on its business, and there is no proof of actual insolvency or incom- 
petency to meet its engagements, (r) When a company is brought within 
the Act, the Court will grapple with the most difficult questions. The 
circumstance that the policies granted by it are still in force, and that 
the liabilities arising upon them cannot be settled for many years, is not 

ik) Grawshay r. Collins, 2 Russ. 342. 

(f) Re The Monmouthshire and Qlamorganshire Banking Gompanj, 15 Bear. 
74. (m) 11 & 12 Vict. c. 45; 12 & 13 Vict c. 108. 

in) See Clements r. Bowes, (V. G. K.,) 23 June, 1853, Jurist, pt. 1, p. 249. 
o) Richardson ▼. Hastings, 7 Beav. 323. 
p) Ex parte Dee, 3 De Gez & S. 116. (q) 11 k 12 Vict. c. 45, s. 5. 

r) Ez parte Spackman, 1 Mac. k Qot, 170. As to what is insoWency, see Sogd. 
▼e&dor8,947. 

JuLT, 1858.— 7 
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« bftr to lift operatiens ;(«) and whflo a oanfMBj, iwinab kid iMBtniiinl 
-to be wouad ap, had prononalj «oid its bii8UieaB«t« piauiiifli to anotkr 
.eempanj, and bj the terms of die ieed tf aettleaifiiit tbe praAta mie io 
be diTided Ib certain propovtifma between the ahaoiBbDldan aad peliay 
tioUieray the OoHrt, eeuideriBg the httar estided te p aUauifti^ i»to- 
ieek to ad)«8t the retpeotire elaisiB upon die flarpbia^ir) 

26. A popalar notidn appean io have gatafanad, Inat an iDamaooe 
WMnpany, however iaeolTenty will -alwajB :be aUa-te find isome wa^0d 
OQzapany willing to take a tnnafer nf its hneineaB. AsanBing, haw««W| 
4lhat it can do so on paying orer asnfficient snm to eooBterbalaaiee the a- 
aaes of ito Habilities^ and that' the oonsent of the rilaieholdem «nd poiisf 
holders ean be obtained, it worid aeen that tiifleas anoh a paEOoeediiig a 
tx>nteinplated bj the deed of aettlement, an Aet of PailaiBeBt mH 
-alwajjre be desinble, if not absolntel j neoessary, smoe a variety of ed- 
r^t^itl ^^'^ contEactfl will be, as it were^ unhinged by an '^temptad 
•I- -I transfer of them to a new company. For eaample, aoTeaanls to 
loaure in the trana&rring office, to ke^ policiea eftcted wdthit in Ioim, 
would seem to be lenderod Toid by the taandeti and iaaaffieieiit' tocsa- 
pel the payment of preminma to the other company.(ii) 




[•K5] *CHAPTEE VIII. 



CON0£BNING CHABTIB8 OF iNOOBFOBASnON AND THS OQHSTBIKmOir 
OT DEEDS or SETTLEMENT, AND OV PEIYATX ACTS OF PAfiLIAMSNTj 
AMENDING THE SAME, AND GIYING SPBOIAL POWERS TO INSUBAHOI 
COMPANIES, AND HSBEIN OP THE PABmEBSHXP mOHTS OI TBI 
MEMBBBS INTEB BE. 

1. An Act of Incorporatidn^ or charter, obtained by a company, ope- 
rates as ita deed of settlement, the proyisions of which it is bonnd to 
pnTsne ; bat it is so even more strictly than an nninoorporated company 
by ita deed, for not even the nnanimons consent of all the members can 
alter the terms upon which it has been constitntedj or ^ve Talidity to 
an Act beyond their scope.(a) It will, howcYer, be entitled to make bye- 
laws for its regulation, either in accordance with any q>ecial power ood- 
ferred upon it, authorising the calling of general meetings, or, in the 
absence of any such power, by the inherent right of eve^ oorporatian 
to make bye-laws, so that they are not inconsistent either with the law of 
the land, or its special Act or charter. 

2. The provisions of deeds of settlement may be divided iate two 

(») Ex parte Dee, 3 De G. ft B. 116. 

h) In re The London and Westioineter MatQal'Lift Assaranoe Oompany, 14 Jor- 
929. For the form of an order for winding np the affiun of a banlErapt joist-etock 
company, see In re The Forth Marine Insorance Oompanj, 3 Mont. D.4De G.-335. 

Pu) Atkinson ▼. Gylby, 2 L. J., Chanc. 848. (Y. G. K.) 

(a) Grant on Gorporations, 73. 
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dttaee: int, Atme ^vkicb idate to tiic «oi»tiltiilion of the eompaaj, «iidl 
•re, 80 to speik, tlie frimary .oMxtiliatf of iti inetiftiitioii aad eofitkm- 
looft. These an Uading vpon tke wbole body, and oaanot be irari^ 
eioept vith the oanaeDt of aVery individiiai memberi or by Tirtae of an 
eipraiB pever, appKcable to tbe ease in qmetion, and aatbonnng the 
iUentioD| wbksb ia generally earried intoetifeot by the laaolatiaDa of one 
4t note oedinary ar extraordinary general meetinga of tbe membaw. 
Seeoadljy tboee wbioh velale io tbe adaunktration of the affian of the 
^'pifftnenbip, mmd tbe alteration and modifiaation of wbioh are r^cY og-i 
ikker eiprenly provided for, or are oonaistent with (he general L J 
9Mf6 of tbe dead and objeet propoaed. The ktter nay be ▼aried ndtb 
the Mnsent of the BMJority of the partnora at one or more general moet- 
iBgB cf flharelielden^ or to be odled in manner appointed by tbe pro^ri- 
aions of the deed ; or, in the abienee of any proviaian ahonld aneb m eate 
eoenr, allter notioe to the iriiok body. 

^. Ereaiaing Ibat the qneation mB to wbioh of the two olaaeea any pan- 
ticobnr pronaion belongp oan only be deoided with any oartainty after a^ 
iaspeetien af the partiealar instrameirty wo may atate thai tfiere are oer- 
taiD proijfliana whkh Amy be naaally aaanmed to belong to the first olwi^ 
tt being of pikaaiy im]^<»tanoe. Baoh ia that whieh defines ike natnrt 
<f the faaaineaa. Tfana ivhen a jekit aloek oompany was formed far the 
purpose of effeeting five and life inanraneea^ Lord Bldon held that it 
could not, wadioat theoonaent of aO the membera (of whom the plaintiff 
was one), be extended to maaine anannuaoes ; and tint nofewitatanding the 
other parteeta o§Bred to indenuiifythe diasen ting partner. << The Conrt/^ 
Aid hia lordAip, «4)onld restrain partioahur men^xm from engaging 
other memben in projeota in which they had jnot oonsented to be e4- 
gBgod, assented to, empowered, or aoqnJeseed in expreaaly or taoitly,ao 
u to make it notecjuitoble that they should seek to oonstrain them.''{Z») 

And by theeztenaion of the same prinoiple, inoofp6rated eompanias, 
vho am poaseased of fnnds for objeots distinetly deimed by Aot at Pa»- 
liuaeat, will be prerei^ed at the instance of a single nwmber from appiy- 
ii^ them to any ether purpose, howeYar advantageons ar profitable it 
nay appear to the oompany or to indi^idnal members of it.(c) In £ke 
mumer, the method of di atrib n tiu g the I'prdits and the determi- psriow^ 
nation of ihe indmdual interests of the respeotirre members is a L J 
priiuupy tftiele of the oonstitntion^(«?) as is ako the amount of the oapi- 
tal, the style mid term of duration of Ae paitaenbip, as well as Idie 
node i^^raed upon for keeping and rendering tha aeooants, and the geue^ 
nd aobeme for the management of the oonoem.(e) 

4. In ordinary partnerships very eonaideraible powers ^ detemining 
ind Taiying the mode in whioh the buainees is to be eonduoted, are oan* 
nderod to be ^vested in the majority of the partnesa aoting bona fide alter 



(&) Nataach r. Irringi Gow. PaFtnershipi App. 407; Simpson ▼. Daniaoiii 10 
Hare, 61. 

(e) Mont ▼. Tke Shrewsboiy and Chesttr RMlway Oompany, 13 Bear. S^.and 
tet Golman t. The Eastern Counties Railway Oompanj, 11 Beav. 1 ; Cohen r* W^ 
kiQBon, 12 Bear. 125—128. (4) CoUETSr on Fartnenhip, lid. 

(e) Davies t. Hawkina, 3 Haole h Sel. 488. 
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due notioe to all of the proposed arrangements. It is traoi that it is said 
that articles agreed upon for the regulation of a partnership canooi be 
idtered withont the consent of all the partners. Bat on the other hand, 
it is considered, that in many oases the deeision of a majority, when a 
fair ezerdse of the discretion of the whole body, may be binding, and 
that if alterations are made by some of the partners and acqoiesoed in by 
all, this will amount to the adoption of new terms.(/) In oases un- 
provided for by any express stipulation, the decision of the majority will 
then be the ordinary and proper mode of deciding questions arising upon 
•the partnership business, and this will hold good as well in the case of 
joint-stock companies as of partnerships where the number is limited; 
but in the case of the former these rules will be applied with great oaation 
(if at all), BO far as they may be supposed to authorise any variation in 
the provisions of the deed of settlement.(^) 

5. The mode of taking the sense of the main body in such companies 
is provided for by appointing that general meetings shall be held at stated 
periods, and extraordinary general meetings upon any emergency, or 
when any important step appertaining to the constitution of the company 
f'l^Rl *^^ ^ ^ taken. When the latter are to be held, notice is given 
L J to the members not only of the time and place but of the object 
of the meeting, such notice being in general directed to be ^ven by 
advertisement in the newspapers, and which notice is thereby made such to 
the whole body. The acts and resolutions of such meetings must be strictly 
limited to the execution of the powers given to them by the deed. For 
it is said that the members of such company must be striotiy held to the 
letter of their contract with each other } otherwise, when it is proposed to 
deal with its affiiirs in pursuance of resolutions passed at such general or 
•extraordinary meetings, many of the partners who may be unwilling to 
attend may find themselves bound by proceedings directly opposed to the 
.terms upon which they have jentered into the partnership. Neither is it 
•sufficient that a resolution should be passed by a general or even an extra- 
-ordinary general meeting ; the very form prescribed by the deed must be 
.followed. Thus, when it directed that at ordinary general meetings regu- 
lations might be made consistent with the existing constitution of the 
company, and provision was made for fundamental changes by eztraor^ 
•litinary meetings convened with certain prescribed formalities, and par- 
tioularly with notice of the specific object of the meeting to each share- 
holder, a resolution passed by an ordinary general meeting making a 
oradical change by altering the amount of the capital of the company was 
held to be invalid; and the case was not altered by the fact that the 
Resolution had been previously sanctioned by an extraordinary meeting, 
which had, however, been convened without the necessary notice having 
•been given.(A) In such a case the Court thought that the partnership 
oould not be bound by what took place at a meeting which was ostensibly 



J 



/) Const. T. Harris, Tar. k Ross. 469. 

) Lawe's Case, 1 De G«x, Mac. k Q. 429; Wood's Oase, 17 Jar. 8i3. (Oourt 

ppeal.) 
(A) Lawe'B Case, 1 De Gez, Mac. k G. 421. 
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ntled for a purpose different from that which was the conclusion to which 
they came.(t) 

6. In any of such cases, where resolutions have been actually r«iqQ-| 
passed and bye-laws purported to be created, the question of acqni. I- J 
escenoe may he raised, and it has been held that a joint-stock company 
may be bound by acquiescence. But upon this point Lord Gottenham 
C, remarked : << As to acquiescence, I cannot enter into that, unless I 
hsTe it proved that each individual member of the company was present 
at the meeting. Partners no doubt, however numerous, may, as other 
people may, depart from the general contract between them ; but they 
oannot depart firom it without the consent of every individual memb^ 
oomposiog the partnership : if what they do is not done within the limits 
of the partnership contract, it is not binding on their co-partners. Having 
entered into a piotnership for certain purposes, and under oertain condi- 
tioDs, they may undoubtedly, if they please, alter the contract and agree 
to enter into a new contract ; but then they cannot bind any one indi- 
vidual not agreeing, and it cannot be said that the partnership as such is 
bound, unless individuals are bound."(^) And in another case of a 
banking company, the deed of settlement provided, that no person should 
be registered as a shareholder without the consent of the board of directors, 
who might testify the same by a certificate signed by three directors ; a 
certificate thus signed was given upon a transfer, but there was no consent 
of the board, and the transfer was held ineffectual. The original body 
of shareholders having agreed for a stipulated mode, by which changes 
in the partnership should be made, the provision was binding upon all, 
^less it could be shown that all the partners had at any time assented to 
the adoption of a different mode of transfer.(Z) 

7. Such unauthorised resolutions are simply nugatory and inoperative, 
and cannot dissolve the partnership or otherwise affect it, except so far as 
vhen certain acts may have been done in pursuance of them, they quoad 
third persons, or in respect of any liability arising therefrom, *may r^i-i ^a-i 
be binding upon the members present and sanctioning them. I- -1 
The manner in which clauses containing powers of this nature will be 
constmed, will be well explained by examining the leading case of Smith 
uid Gold8worthy,(iin) in which the deed of settlement of the British Iron 
Company was considered. By this deed it was ordained that the com* 
pany^B stock should consist of 2,000,000/. sterling, divided into 20,000 
shares, of lOOL each, and that the affairs of the company should be con- 
ducted under and subject to the regulations therein-idE'ter contained ; and 
a following clause (No. 29,) decreed, « That far the better conduct and 
management of the affidrs of the company, a special general meeting, 
called for the purpose, might, from time to time, amend, alter, or annul, 
either wholly or in part, all or any of the clauses of the deed, or of the 
existing regulations and provisions of the company,'^ and substitute 
others, provided that such amended or altered regulations or provisions 
should not extend to alter the regulations afterwards laid down in the 

U) Bz parte Morgan, 1 Mac. k Qor. 235. (k) Ex parte Morgan, sup. 

(l) Bosaoqnet v. Shortridge, 4 Ezcb. 700. 
(n) Smith t. Goldsworthy, 4 Q. F. 430. 
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deed ocmfining^ihe io^^idnal rcep art Bi hility ef eadb jHroprietor to Ar 
amount of his shares in the company for the time being. It was alaa 
provided, that the niunber of diraelonr shevU nawr eoniiflt of mote nor 
less than sixteen. By reaolntiona c^ geaeral meetnigiy die oifflwiil 
number of direotoni, as fixed b^ the deed, had been leduned ftona mat* 
teeo to six, and the shares freiB lOM. to 50^. eaeh^ alth^ogh again raited 
te 160^. It was observed by thcf Omnrtt «It is oontended tfaa* these 
reac^atioas are not within the antherlty of the 29th ehose of the deed 
of settlement Loohiaf at the several olanses togetbti'; we ase of opin>% 
that it was oam]>eteiit to twe speeial general meetittgs^ proferly o onvo — d y 
to alter the nomber of directors^ saoh an alteraiiMi beiig a regnktiaD 
for the better eondnot and uianagMDeDt of the oonpai^. The aeeoad 
ol^eetion is of a njiore formidable deecrqatioD; the smoant ei the sharea 
r*14Tl ^ pi'op^^y P^ ^^ *^ eonstitatioii of the ooaq^y, and deea 
1^ J not strietly depend on any daases, legnlatioM, or promlona of 
the deed. The alteration of die shares, therefore, seems not to 
within the meuung of the 20th oIaase< If it did, we shook! hasdly 
sider that the proviso in that elanse forbade the alteiation, beoanae the 
r^dae^n in the value of the shares eoold net have theelfoot ef leaderiag 
any proprietor liable, as betweea himself a*d the othw prqwieton, 
beyond sneh reduced value, although it might, as waa ingenieuily aagued^ 
dKmimsh the fund to which he had to look for indemmty in the event of 
being sued by third parties for the debts of ^ oompaay/' 

8. In all oases of partoerflhip, equity has a primaiy yurisdietaoB ; but 
oourts of equity will net in general interfere with the disesetiori vested in 
the majori^ of an ineorpot ated eempaay, or in the general meetanga of 
an unincorporated company, when the acta eomplanied of are wlttiin the 
powers of the eorporalaon or partnership.(n) In the ease ef a oovpora- 
tien, when the object is to compel complianee with the terms of the 
charter, and the interests of the whole body are eooeemed, the course to 
be pursued will in general be by mandamus, and, when there ia nothhig 
tie prevent the company from filing a bill in ita corporate ohaiaeter, when 
there is ground for the prayer for relief, the bill of an individual ahava* 
holder will not be entertaiiied.(o) But a court of equity will interfore 
by injunction to prevent an act cootTaTy to the charter, and from whidk 
kreparable damage may ensue, as where it yna ptoposed to surrender the 
charter, the powers of geneiil meetinga being ineonsiBteni with the pei^ 
misaion of such an aot,(|9) or to edgage the company in undertakings 
flot within ita scope and ob|eot.(f ) 

r*l421 *^' ^^^ ^® directors in an unincorporated eoBpanjeoainiil 

L i a breach of trust or a fraud against the shareholders, equity wiU 

lae iaterfere at the instance of any number of them soiog ea behalf of 

themselves and their ce-partnau;(r) but when the piuyer is for indivi- 

(n) Lord v. Tfae GoTemor and Con^Muij of Gopper ]fin«rs^'2 Phil. ^49; lB4e»- 
wiok r. Snell, 2 Mac. k Gov. 216. (o) Modey ▼. Alstoa, 1 PhiL 902. 

(p) Ward y. The Society of Attomm, 1 Coll. 378. 

({) Bagshaw ▼. The Bastern Union Railwaj Company, 2 Mac. k Oor. 389 ; Simp- 
son T. Denlson, 10 Hare, 61. 

(r) Hitchens t. CongKre, 4 Rubs. 662 ; Lund t. Hansfaard, 4 Horei 9. 



PBZYATB A0T8 OV PABLI AM XNT. 108 

dni kKo^ dievqnrate'iiiterMtB auiBi be fandy vepmented, whieh osik 
ml bt 01— 'itoTiA to bo the oase irbexe the kdereoto of Uie absent mem- 
ben an not Mentioal ivilli tfaeee wbo mro partiee to the bilL(«) 

10. PoUio eom poBi ee bebg thoe etnetly bound by the terras of their 
pvtniffliup eentnMty and diflEesuig from ofttinary paartoerakips in the cic- 
eanstaaoe that the nwinberg are so nnmeronsi that it beeones almost im« 
ponible to obtmn the assMt of the whole body to any ohaage in the 
eoulitntiQB, hniserer beneidal, great moonvenienoe wodd enaie were U 
not thnt the lagialatainy in the nnion of lie jndiciai and legislative fdno- 
tbna, eBtei!tain& ■ remedial jmisdKMaon.. Henoc^ we find, in searehing 
the Scateto Book, nader th» head of ^ Loeal and Personal PaUie Aets^'' 
aTsry eonaidesable nwnhsr of aotoof parliament passed for the parpoee^ 
of giving new powsts to inenranse offiees, and enabling lihem to alter and 
mtad. tlw proroiens of their deeds of settiement. Parliament possesses 
the pofwr of altering and affectiDg pre-exiatent nghts, whether arising 
bf the tonme of property er by oontnot, exeveising, nevertheless, a pe- 
onliBr disoretioB in so doing, and invariably provi^ng, or intonding to 
provide oempansation; to the parties affseted^ or saving the rights of those 
who are nnrepreseatod or nnassenting. Thas^ it wiU be observed, that 
the intersste of pKdioy beUera in preprietatry offices, who are not lepre- 
aented in any general meeting held prior to the appliention for the aot, 
are invariably preserved imafteted, an well ae those of any subseqaent 
poliey holder, aa regards fntare ohnnges, wheve powers are given anthot^ 
mag general *nieetingB to make material alterations in the distri- r^ciion 
bntion of the profits. Where, however, due notiee has been ^ J 
given, and n geneml oonsent obtained, sooh as the approval of two or 
mora general meetings, speeially eonvtened Ibr the purpose, parliament 
has not aomplsd to materially affect the interests <k partiealar classes, 
irithottt either requiring indiridual consents or providing any other oom* 
peaeatioBi than the consequential benefit derived from an improvement in 
the conalitntion of the company. This appears to haye been done in the 
act obtained, in 1850, by the Clerical, Medical, and General Life Office, 
Id Tiot. e. 91, (looal and personal,) and again by the grant of powers to 
that effeet to general meetings of the shareholders of the Globe Abbq- 
xanee Company,, by the 7th Yici. c. 89. Every pers<m has a right to 
seek the b^efit of parliamentary interference, and to apply for a special 
law to supersede the rules of property, by which he finds himself bound, 
whether arising finom contracte or otherwise, and hence the court will 
nfue to interfere by injunction to prevent an appHcation of this nature, 
the sueoess of which is altogether in the ^Kseretion of the legislature,(^ 
although it will interfere at the instance of a dissenting shareholder to 
prevent the application of the partnership funds for such a purpose, as 
iaoonsistent with the provisions of the de«l of seUilement.(«) 

11. The eonstruetion of such sn act is that of a supplementary deed 
of settlement, the enactmenta operating as contracts made by the legis- 
lature on beludf of every person interested in anything to be done under 
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MaclMide t. Lindsay, 9 Hare, 74; Clay t. Rufford, 8 Hare, 281. 
Heathcote y. The North Staffordshire Hallway Act, 2 Mac. k G. 110. 
u) Simpson t. Denison, 10 Hare, 61. 
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tbeiD.(v] ' But there is this distinotioii between joint-etock compuiietf' 
establisned bj act of parliament, or when the agreement or oontraet of 
partnership takes the form of law under the authority of the legislature, 
and joint-stock companies established by deed, and unincorporated: 
fvldil '*'i^'°^^yy ^^^^ ^^® specific provisions of the constitution in the 
I- J case of the act of parliament become law, and will produce the 
effect specified ; while the same, embodied in the deed of partnership, maj 
not have the same effect(K7) — ^in the one case actually changing the lawB 
of property in favour of the company, while in the other the provisioiia 
may be binding only upon the parties to the deed ; thus, for example, a 
declaration in a deed of settlement that policies should be assignable at 
law or payable to bearer, would be simply inoperative, but in an act of 
parliament would effectuate the intention. Private acts of parliament, 
it is said, do not bind strangers, unless by express words or necessary 
implication, the intention to affect the rights of strangers is apparent ui 
the act ; and whether an act is public or private does not depend upon 
any technical considerations (such as having a clause or declaration that 
the act shall be deemed a public act,) but upon the nature and substance 
of the case : and the Yice-Chancellor Wigram considered that the fact, 
that an act was distinguished from the general public acts by being 
headed local and personal, was proof that it was a private act; and that 
a clause containing a declaration that the act should be deemed a publie 
act, was immaterial.(cc) In another case, however, the court considered 
that an act containing such a clause could not be treated and construed 
as a private a88urance.(^) 

12. Private acts of parliament, it will be remembered, never contain 
any limitation of the liability of the members of the company, where it 
is not intended to incorporate it; and to prevent the act from having thia 
effect by implication, since no particular form of words is necessary to 
HKli'il <)^^tG A corporation,(2;) it is always expressly declared *that no- 
L J thing contained in the act shall extend to incorporate the com- 
pany. 

With this exception, however, all the advantages given by an act of 
incorporation may be obtained. The company will be empowered to soe 
and be sued in the name of an officer or in its own name, and to be a 
party to any legal proceedings either as plaintiff or defendant, including 
proceedings as plaintiff in bankruptcy, and in any criminal proceedings in 
respect of any felony committed against its property, as if it were a cor- 
poration, and if in respect of any contracts with the company, notwith- 
standing they may have been taken in the name of any person in trust 
for the company and may be under seal. Suits may be entertained be- 
tween the company and individual members, and provisions may be in* 
sorted similar to the machinery of the Joint-Stock Companies Be^^tra- 
tion Act for enforcing judgments against the company and its memben, 

(o) Blakemore r. The Glamorganshire Railwaj Compay, 1 Mjl. k K. 154—161 

(w) Myers v. Perigal, 17 Jar. 145. L. C. 

(z) Dawson v. Paver, 6 Hare, 434; Sag. Vendors, 11th edit. 1044. 

(y) Hargreaves y. Lancaster and Preston Railway Comp. 1 Railway Gases, 416. 

(jt) Go. Liu. 250; Re Newport Marsh Act, 16 Sim. 346. 
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lad providing for oontribution beiwedn the latter, (a) An enrolment iii 
the Coart of Chancery is required of a memorial of the names of the 
tnuteesy directors, and offioers;.and by the enrolment of a new memo- 
rial and the payment of a small fine in lieu of stamp datiesi the securi- 
ties may be from time to time transferred to the new trostees as effeot- 
lully as if by actual conveyance. As a farther facility, the secretary or 
aotoary is appointed the attorney of the mortgage tnistees to convey the 
mortgaged estates either before or after foreclosure by the order of the 
board of directors, or of three of the directors appointed for that pur- 
pose by the board, and whose receipt is made a good discharge for the 
eoBsideration moneys for the conveyance. These latter provisions re- 
flpectiog the transfer of securities are extremely convenient, but appear 
to be not without conveyancing difficulties, as, li care is not taken, a pre- 
jadioial effect may follow the enrolment of a new memorial in the mer- 
ger of charges or legal estates intended to be kept outstanding. 

13. The recitals in private Acts of Parliament will not *be r^ci^a-i 
allowed to operate as it were by a side-wind, and without a clear ^ -I 
intention expressed. Thus, when it was recited that the rules, and reg* 
nlaUons, and provisions of the deed had been varied by resolutions of the 
oompany made in pursuance of powers contained in the deed, it was 
held that the recital must be taken to refer to resolutions legally made, 
and did not incidentally confirm illegal resolutions.(i) 

14. When a company has obtained powers from the legislature for 
lay particular purpose, it has been thought that it is bound to use them; 
and thus that, when a private Act had been obtained authorising a com- 
pany to sue in the name of its public officer, in suing it was bound to sue 
in that manner, (c) 

Questions have been repeatedly raised whether statutory powers for as 
officer to sue on behalf of the company authorises such a course where 
the contract to be enforced has been entered into with trustees on its be- 
half and is under seal, but in these cases an enlarged construction haa 
been invariably adopted, and it has been held that they do so.(cQ 
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VBIENDLT BOOHTIES. 

1. As we have already seen, any institution enrolled under the 
Friendly Societies Acts, and making assurances on lives or on any oon- 

(a) U'Owen v. Hunter, 1 Dru. k Walsh, 34Y, 

(b) Stratford and Morton Railway Company v. Morton, 2 B. A Ad. 518. 

(ej Steward ▼. Qreaves, 10 M. & W. 711. As to the effect of permissiye words 
in a priyate act, see Reg. t. The York and North Midland Railway, 11 Jur. 36, 

(d) Williama r. Beaumont, 3 Mo. k Sc. 705, 10 Ring. 260; Wills t. Sutherland, 
^Sxch. 211. 
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tisg«i«f iovoliriag tii«d«i«iioB ef ktrnmi Kfe, «po» one life or fev any 
OM person, to an anHToiil eiiD8«diiig209il, kr defiaed by tlie Jotnt^boek 
Ocmfmnm RagblMliott Aoi to b« a J«imtiBtook oonpaay. Odker o o cfa 
tMy gemttlly ostablisML for etfittr pavpooea than aaauw a w e e^^enrtioM^ 
abbot^k pariMfia tiadartaMng them to tMa Mimted aztent^ are, it- m ooh^ 
oamdy ioaroely wtthiii' tha aoopa ef tkis work, and tfafo reader is r Bi ogfod 
for iafoiintum eoMorniBg theoi ta thoao whiek treat of lrieA<% Boeie- 
tiotfaloneu 

Bh^ t^ IB A; 14 Tiek <r* 116^ ao aecSsty eecabliahed after Hie 15tii of 
A«giiB^ 1860, k pemitted to airfertake ItMnmmeea Ibr Isfger evma 
than IMs?.; bu^ tiiith oertain eaoeplioniy(a) the pnydaiooa of ^er fn^ 
oadkig Aota re aa a fa i« Ibioe aa to all aoeietiee eataUiahed mder^them. 

2. The atatiite t& Geo* 4, a M^, rapealed aad eottaolidsted a miinber 
of Acta^of PtottaMeat paaaed, aiaee tke year 1789, for ike eneoarage* 
meat of friaadly aoeietita* By tkk Aot any aaiaber of peraoaa wera 
avowed to fbna theanelfea iato a aooiety fbr the mataal relief of Cbe nem- 
beia thereof, Aefe* imea or okiMrea, or other rehtiona^ ia aie kno M r^ 
iafimqy, admaeed age, widowhood, or aay other aatand alafa or eoatia*^ 
geaoy whereof tke oooarrenee ia aoaoeptible of ealealatioa by way of 
t'*U^ average; *aad tkeae objeeta were farUierdeined aad ezplateed 
L J by aabseqaent Aot8(&) to indude, amoag oAer thiaga, the lawfol 
inaorance of money to be paid oa the death of the membera to their haa^ 
baada, imea^ or eliildreB, kmdred or Bomiaeea. The objeol of the re- 
pealed Aeteappaaiato have been the eaooaragement of profident habilaia 
the lower olaaaea, aad tke dimiaiaCioB of tke pablie bafdeaa arimng aader 
the* Poor Law. Ib tbia atatole tke legialatare paraaed the aasM ooaxae, 
by an aot, as it were, of national bounty towarda the poor, graaiiag greiB 
aad eateadad prhilegee to tkeae aoeietiee. Their traaaaotioBa were fbr 
tke Bioaipart eaempted flpom ataoip datie8;(c) they were permitted to 
pay their ftmda into tke aaviaga^ banks aad into the Bank of Bngland, 
to the aooooniof tke national debt oomnisaioners, on eztremely fttroar- 
able tonnB,(<2) A priority was given to them in the payment of debtor 
ia the event of the death, bankmptoy, or inaolvenoy, &o. of their offioera 
intrasted with the charge of their ftind8.(e) A special machinery was 
provided for the transaction of their business, the members of each ao- 
oiety being empowered to frame rales for their govemment,(/) whieh 
ndea were to be certified and registered in manner appointed by the 
Aot,(^][ and were to be binding on the society, as, so to speak, ite deed 
of Bettlement;(A^ bat, nevertheleas, liable to alteretion and amendment 
at general meetmgs, which were to be convened in manner therein ap* 
pointed.(t) The property of each aociety was vested by virtue of the 

r<B) Stcts. 3. la. 41. 43. (^) 4i^5WiiL4, 0.40, b. 3,9^10 Viet car, 8.1. 

[e) 10 Geo. 4, c 58, 8. 31. 

id) 10 Geo. 4, c 68, S8. 30, 31, 4 k 6 ^IL 4^ c 40, a. 9. 

(e) 10 Q«o. 4,0. 66, s. 20, 4 k 6 Will. 4, c. 40, 8. 12; WieOker ▼. British Ooaratt- 
tee Association, 21 L. J. Q. B. 257. Ex parte The Amicable Society of Laacastsr, 
6 Vea. 98, 0. c 6 Yei. 802, 15 Yea. 280, 8 Hadd. 98, 1 Bear. 508. 

i/) 10 Geo. 4, c. 66, 88. 2, 3. (y) Sects. 4, et seq. 

h) Sect 8, Reg. t. Gotten, 15 Q. B. 569; Ez parte Korriah, Jac 163. 
•) Sect 9, Beg. t. Bannatyne, 2 Prac, Rep. 213, 0. B.; Reg. t. Aldham and the 
United Pariahea Inanrance Society, 15 Jnr. 1035. Q. B. 
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Alt ill thai t iaotety *dr ireMrar, fov the Hue hAkg,(i^ ulio Ms r«i 4^1 
Mtbled to 8sa and ki Biied in i&B own ntnit, while all ditpntiB ^ J* 
hstwoea the memhen wem te he ntdedy either hj refereaee to the JiM<^ 
lioes aMing ia the eoaaty id whioh the aoeiety was estaUiBlied, or to a»^ 
Utnitere apfointed te aot for the aoawty, wfaoae aiwardB the jnsliees weiw 
empowered to eofofee, the ehoioe of the two oovw^ being ia the first in^ 
Btaee decided hy the ndea of the floesety.(/) 

A virietj of othet pnyriaiDas were also eovlaiDed ia the Aeta, entitling, 
aad permittiDg among other thioga minora to in8are^(m) apf^ioation to be 
made to n eoort ol eqnitj by petition^ with eiemptioaa from fees, 
Aa ;{n) the regiatKar, to whom alio an appeal waa appeioted for the settle* 
meat of eertain dispateSy^o) to order the traaafcr of stecdi standing in 
the name of a trastee out of the joiisdietion el the Court, &o, ',(jj) the 
paTnmitof ecrtain email ckdam nnder 20& to the next of kinof a member, 
vithoal the necessity of administration. (9) €toneral aoeonnts were to be 
pitpared and. debvered te> the membera on pvpnent of a small fbe,(r^ and 
pesiodioal returns, wfaioh were to be nkimatefy tranemitted to the j^ere^^ 
tary of State lor the Borne Department, were to be made by each sooiety 
«f its ezperienoe aa to siekness and mortality.(a) By *a late Act r«i ca-i 
it is provided, that the tnwtees of any ftieodly society, established >- J- 
aader any oi the Friendly Seeietiea Aoti^ which shall deposit any portion^ 
of its fonds with the national debt oommissioosrs, shell famish such 
seeoimts and retnma ralating thereto aa the eoannissionera shatl from' 
time to time reqnixe.(t) Provisioas were alao ineladed for the disselation 
of the aoeietiea, with the oensent of a certain portion of ^e memberB.(w) 

3. 80 great wcte these privilegea that they were soon taken adifuvtage 
of by aoeietiea which insnred snma of aa hurge aa amowni as those which 
weie insuiad by the oldest Qmd most wealthy life assaranoe eompanie8»(e) 
It is remarkable that so few wea» aetnally started for iAas pnrpoae t but 
it is obnona that the intention of the Acta waa to benefit the poor, ttol* 
to ornate a new and move faTonred class of assnnmoe companies for the 
rich ; and this presumed intention, from which it might have been infer- 
red that they were not suit^le- to eztenaiYe operations, probaldy {weTcnted 
it On the formation of ^ese associatioBS^ the loss to the public ezobe- 
(per attendant upon their operations did not escape the attention of the 
legislature; and an Aot was passed which took away from socistiea 

(i) Sect. 21, s. c. 1 Bani. k Aid. St ; 6 Prlee, 181 ; » Bwn. k Aid. TOe. 

(I) 10 Q«o. 4, c. 50, BS. 29, 28, 4 A ft Will. 4, c 40, s. T; Reg. r. Getton, 16 Q. 
B. 569; Be& ▼. Qraat, 14 Q. B. 48; HammoDd r. Beadebye, 18 Q. B. 868. It must 
be doabted whether this la a beaefit, slnoe^ in life aesnraBOe eases the queetiea of 
diapnte caa scascely he the qaantam of the liablli>ty bat He existenee, while the 
Mhitrators of the company meet be Teiy liable to a bias in itsfaTotir. Unless 
empowered by itstate, parties cannot b j contract oast the jarisdiction of the coarta 
q€ law, ahhoagh thejr ounf agree that arbitrators shall ascertain the measore of 
damages as a coaditleB preeedeat to aa action. Scott t. Avery, 8 Bxeh. 487. 

(m) 10 Geo. 4, c. 66, 8. 32. (n) Sect 17. (e) Seet. 1ft. 

m 9kl0 Yiet & 27, a. 17, and see 10 Geo. 4, e. 86, s. 16« 

(q) 10 Geo. 4, e. 06, s. 16, (extended to ftOi., 18 A 14 Vict e. lift, s. 40.) 

in Beet. 33. 

{•) 10 Geo. 4, e. 56, H. 84, 3ft, 4 ft ft WilL 4, 0. 40, S». 1. 6, 9 * 10 Tlct e. 27» 
■^ 5, 6. (I) ift U le Viet, c Oft, s. 3. (a) 10 Geo. 4, e. 36, s. 26. 

(v) Ootameneed for the most part hj that astute body the Sode^ of Friends. 
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uearing larger sums than 200^. txpoti any one life or conUngeney ihA 
exemption from stamp duty,(to) and the priyilege of investing in savings^ 
banks and with the national debt commissioners, except as to such parts 
of the funds as might thereafter be received on account of assuranoes 
made previous to the passing of the Act. (a;) This provision is still in 
force; but in an Act passed in the present sessioui enlarging the field of 
investment allowed to friendly seoietiesi it is enacted that any society 
r*l5l1 ^^^^S Itself of this extended privilege shall not *be entitled to 
I- -J invest any further portion of its funds with the commissioners. (^) 
4. Neverthelessi on the withdrawal of these exemptions a compensation 
was provided; and it was enacted that a society thus deprived should be 
entitled to add to its rules <' any rule or rules by which any member of 
such society should be empowered to nominate any person or persons, hiB 
or her or their executors, administrators or assigns, to receive any sum already 
assured or to be hereafter assured, by such members, or any part thereof; 
and every such nomination should be valid although the nominee or nomi- 
nees should be a trustee or trustees for any other person or persons, or fmr 
any trust or trusts, or purposeor purposes whatsoever.'Yz) The word nomi- 
nee is first found in the 4 & 5 WUl. 4, c. 110, but this clause is much moi« 
extensive, and after its enactment the rules of the societies affected provided, 
r*l521 ^ ^^^ ^^ ^^^ objects for which they *were formed, for the assurance 
I- -^ of money to be paid << on the death of the assurer to his or her 
nomineef executors, or administrators,'' and a rule was added, <<that 
every member might by a written instrument, according to such form as 
should from time to time be adopted, nominate any person or persona to 
be his or her nominee or nominees, and as such to receive and take the 
benefits, &c. arising from any provision assured to such member, until 
such nomination should have been revoked by the member granting the 
same ; and any member might, by a like written instrument, nominate 
any person or persons, his, her, or their executors, administrators, or 
assigns, to receive any sum assured as aforesaid, or any part thereof 



s 



3 k4 Tlct. c. I3f 8. 1. (z) Sect. 2| and see 13 & 14 Yict c. 115) 8. 43. 

16 Jk 17 Vict. c. 123, 8. 1. By the 13 it 14 Vict. c. 116, b. 12, the tras- 
tees of any friendly society are autfaoriaed to inTest its fands "in any Baytngs' 
banks, subject to the provisions of the act in force relating to the same, or in any 
of the parliamentary stocks or public funds of Great Britain or Ireland, or at in- 
terest upon government securities, or in Bank of England stock, or in the stock or 
securities of the Honourable East India Company, or on mortgage of freehold, 
leasehold, or copyhold property, such leasehold being for a term of years absolutei 
of which not less than thirty years shall be unexpired, and Buoh copyhold being 
copyhold of inheritance in Great Britain or Ireland, or on security of any heritable 
property, or in any chartered or other public joint-stock bank in Scotland, or in or 
upon the security of any county or borough rates authorised to be levied or mori> 
gaged by any act of parliament, or on loan to any member of any such society on 
the security of any policy of assurance efifected on his own life, provided that the 
amount of such loan shall not exceed the actuid estimated value of such policy ml 
the time such loan is made." 

By the 16 A 17 Yict. c. 123, 8. 1, the following modes of Investment are added: 
"Also upon the security of any rates, tolls, duties, assessments, bonds, debentures, 
or other securities of any body or company incorporated by act of parliament or 
charter, which such body or company is authorised by such act or charter to raise, 
levy, or mortgage, or on the security of any policy or policies effected upon a lifts 
or lives of adequate value." (f) 3 Ac 4 VicU c. 73, s. 3. 
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with a condition annexed that snch nomination should not be revoked 
without the consent in writing of the nominee or nominees so appointed, 
bis, her, or their executors, administrators, or assigns/' and it was 
thereby provided that the nomination should be valid notwithstanding 
the nominee should be a trustee, and that his receipts should be good 
discharges. The rules also provided for the registration of nominations, 
and that members should not assign their policies. The policies them- 
selves did not, it is believed, carry on their face the above provisions, but 
were made payable << to the party or parties entitled'^ to receive the sum 
assared at the time of the death, according to the rules of the institution. 

5. The above is at least a sketch of the manner in which the scheme 
was carried out by one of the most important of these societies, and with 
which the others more or less coincided. The arrangement were evi- 
dently most convenient. By the first kind of nomination, namely, thi^t 
without a condition, the assured possessed all the disposing power over 
his policy that an ordinary assured possessed by his will, with this 
greater advantage, that the execution of the nomination paper operated 
as a settlement, with a power of revocation, and the sum assured was 
therefore free from the fiscal incidents of a legacy, and further, to this 
extent, superior to any ordinary settlement by deed, *in that it r»-|eQn 
passed the legal or at least a statutory interest to the nominee ; ^ J 
the nomination, with the condition, was adapted to carry out sales, mort- 
gages, or settlements, and, when the transaction was so simple as to 
require no other deed, no stamps were required, these nomination papers 
not being considered to be provided for by the Stamp Acts. The novelty 
of the plan has given rise to much discussion. It has been objected that 
the nomination papers are inoperative as against creditors, even where a 
sale or mortgage is intended. This is, of course, a mistake. Whatever 
their legal effect, it is the contract and the consideration that bind such 
an interest in equity. When the consideration is voluntary, the nomina- 
tion would be liable to the operation of the statute of the 18th Elizar 
beth,(a) although not, it is conceived, of the doctrine of imperfect gifts ; 
while at the same time, if there were no evidence of the intention with 
which it was made, there would be a resulting trust for the assured, of 
whose personal estate it would form a part after its receipt by the nominee. 
So long, moreover, as the assured possessed any disposing power, it would 
be one which his assignees in bankruptcy might execute for the benefit 
of the estate. The above positions flow from the plain doctrines of 
equity ; the exact legal operation of the nomination is more difficult to 
define, if, indeed, it would not be presumptuous to do so, when one of the 
greatest living authorities on such a point has observed in considering the 
above rule, " They stipulate that there shall not be any assignment of 
the policy, but a nomination only, the effect of which I do not under- 
8tand."(6) 

6. These privileges naturally attracted the attention of the other life 
offices, by whose representatives the government was advised, in the year 

(a\ See post, Part 11. Ch. 8. 

(6) Coortenfty t. Goturtenay, 3 Jo. & Lat. 531. Sir B. Sagdeni Ld. 0. 
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1860| of ike lu» tfcoi i^&mtmmd io tk« reveav*. :Aa aot wa iben 
puMdy by wUoh it wae mHM^e) ^'itfiaA ifrrai and «ilw the paMog 

L J AaflKTMce wfaereby the sum aasnrad sbanld be nade pajabie to 
•ON^ iMwnuiM, <or to aay odier peraoo tban the widovar 4ft indoor of tbo 
BMi&bor, M tbo ooie might bo, or tbe ohild or Uio esooaiore^ adaoaiftnh 
4ore, Off oasigpo at siieh mmabvi" Alter this oaootaoa* the rales of 
fdieao ooeiotioo wore altoFodi aad the tam aaanrad was ao lamgor ande 
yajaUo to tho aomineoo, but ekher to the ozeoators^ adanniotntorB, tr 
.iiriigni of the aioiiihery as ia aa ordiusry polsoj; or to his widow « 
<ohtl(diaay in sodae fiona agireeaUe to Us wishes with « power eaabing 
hiia, DotirithBtaDdiag^ to aasiga the poHej si his pAsaaare, and ginog to 
Jiis assignee tho prioritj over the widow of ohiUven taoatioBCKl in ibe 
psjioj^^ 

*Shor% after the psssing of tho act iho rale aeoniB to haie 
heon frasaod so as io eaabfe saeh aa appoiatmont to tsAEo effed, 
whethor made by deed «r wHl; bat tho iaoonreBiioQeo probably of the 



£•166] 



it) 13 A %4 TidLii. IXS, «. 42. 



() The foUowis^ ia &ii ezjbiact froja the rule on Uub point of one of these ano- 
lOSatlona, aathoriaing an insurance of any sum of monej not exceeding 5000/., upon 
the death of the assurer, or upon the death of the assureri in case of its happening 
within the fcem of oao or seven yean, to tfie person or penoas following; that i 
to say, if snch sum shall become due ander an InauranGO eifected before or iipoo 
the l5th day of August, 1850, it shall be paid ujpon the death of the assurer to hii 
or hernominee, executors, administrators, or assigns ; and if such sum shall become 
dno under an assaranoe effaeted scfker the ];5th d^j of August, 1850, it shall be 
j»aid, upon the desith of the assurer, to his or her ezecutorS) adndnastnttors, or 
assigns : provided alwajs, and it is hereby declared, that if any person effectisg 
such an assurance after the 15th day of August, 1850, shall raquire that, by the 
policy by which auok assurance shall be granted, the sua assured shall be made 
payabie in any of the four following modes (that is to sayj : 

*< Ist. To the widow or suryiving husband of the assurer, .and if there shall be 
no such widow or surrlTing husband, then to the executprp, administrators, or 
-aaeSgas of the assorer. 

*<0r 8d, To the child or ohildiiQn of the assorer Itviqg at his or her death, if 
aiere than one in equal shares, and if there shall be nosuoh child, then to the 
executors, administrators, or assigns of the assurer. 

^'Or 3d, To the widow or snnriving husband of the assured, and ff there shonld 
be no each widow or sorviTing husband, then to tbe ohild or ehiidren of the 
assurer Uving at his or her death, if more than one in equal shares, and if there 
shall be no such child, then to tho executors, administrators, or assigns of tbe 
assurer. 

*<0r 4th, To the phild or children of the assurer liring at his or her deiah, if 
.more than one in equal shares, and if there shall be no such child, then to Ui« 
widow or surTiying husband of the assurer, and if there shall be no such widow 
or suryiring husband then to the executors, administrators, or assigns of the sf- 
sarer. 

<<Then and in any such case the sum assured shaU be made payable by tbe 
policy in the mode so required by the person eiSecting the assurance, and when 
due shall be paid accordingly: provided also, and it is hereby fhrther declared, 
that any money payable upon the death of an assurer, under an assurance effeoted 
after the 15th di^ of August, 1850, shall be paid when due to the assigue of such 
assurer, so far as the claim of such assigns shall extend, in preference as well to 
his or her widow or suryiying husband and child or children, as to his or her exe- 
cutors and administrators, and all other persons, in every case where the claim of 
such assigns shall have arisen under any deed or writiitg (not being testanaeotary) 
duly signed, and, if a deed, duly sealed by the assurer, and of which due notice 
shall have been given to this insUtution.'^ 
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.4{ier&tM» W Ibe new WiU» Act ^vp^n ihia^ as .a gcDcml fower^ indaced 
jt0«iriiftilflMiil «> lur a« ii was fttttaaontey. 

Dxubr ibeee aneaded ntlea, the widow or ASM wmoii oIbib in Ae 
JSM8 wagr as onder Aho mmmation papon; tiieb interesls woold be neafced 
ea the eiestttion of ilie pd^iey, aMieai^ iSiilQeot to he divested m Ae 
exeontkn of the powev. STo pnabete doty would, of leoasaey he tkeii 
payabfeyes ihetusaraoee hioimjb sronid not lom ]«rt of the persoidL 
«iftate ef 4bhe* deceased, bnt it is cesMeured Uiat thej would be Uahieio 
tbe payioeBit of AetSiiooessioB datieb 

ItJsiitobe'OfaaerYedthat theaete only peimii theraasurame of the tires 
of the members of the sodety, and do not admit of ifae erdinarj asm- 
nucss by, one person on the Ufe lof anethev, nor i» they eeem to make 
so eaeeption in thifl aespeet in fivroar of winss sod ebildrani bnt rathtfr 
jKBeni * naaeUnery by whieh they may bo benefited by the aasnred. 

*7. li lennins to be obseryed, that, as die note now staad, they r^i«|^ 
4pfQar to have been litde better thnn expeaiments. The IB & L J 
H Viet C.-.116, was passed for the tenn of one year 6iawi Aedato of Hie 
set, And thoneeforwaid to the end of the Aen naoLt session of paxiiamenfc; 
and the 15 A 16 Viet**. 65, lor the like tcarm (mly^so>thntin tlwaefet 
lasBien (1864) legiBlation on Ihis snbjeet is of neoesBi^^ 



•CHAPTBB X. [*157] 

OOHGSBNINO THB POWSRS AND DVTIMB QT DXBnOXOBS, lOfllOnaS, AND 

AaCHTS. 

1. At common law every partner is the implied agent of the reat, and 
may pledge the eredU of the firm in all matters and eontraots rekting to 
the oo-partnership business. This power may be restrained by agree- 
ment between the partners, which will, however, be inoperative as ve- 
gards ai^y person dealing with the firm without notioe of it, but will be 
UncBug upon orrery person having such actual notice.(a) In joint-stock 
eompanies, these powers and the management .of the concern are invaria- 
bly confided to a small number of the members, selected for that pur- 
pose from the whole body, and who are called the directors : and ii^en 
there are directors, the common law power of one partner to bind the 
other ceases; for it is considered that notice that there are directors, is 
notioe to the contracting party that he is not dealiog with an ocdinary 
pastnership. 

Ab between themselves and the other meniben of the company, i&e 
directors are bound to follow the provisions of the deed. Their acts are 
then binding upon the company by virtue either of their express aathori- 
ties therein contained, or the impUed. authority resulting from their pen- 



(a) Hinnet t. Whitney, 1 Bro. P. G. 489; Ex parte Harris, 1 Hadd. 583; In 
the Worcester Oom Exchange Gompanyi 17 Jnr. 721. L. 0. 
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r*1f>$^1 ^^^ '^ directors. When it is shown that the directors *ha?iB 
L -I exceeded their authority, the question whether their acts are bind- 
ing npon the general body must, it would seem, depend very much upon 
the nature of the transaction objected to. If it is not within the part- 
nership contract and the business or proposed object of the partnershipi 
the other shareholders will not be bound ; but when it is so, and is one 
which in an ordinary partnership of a limited number would be binding 
when performed by a single member, in the absence of any stipulation 
it may be assumed that the company is bound, provided that the party 
contracting with the directors had no express notice that they were ex- 
ceeding their authority. 

2. When the contract, such as a policy of insurance, is made express- 
ly subject to the provisions of the deed of settlement, the assured will, 
of course, be affected with notice of them; but it has never been decided 
that notice that there is a deed of settlement, is notice of its provisions. 
The enrolment of a deed in Chancery is not notice.(&) Neither is a pri- 
vate act of Parliament notice ; and whether an Act is public or private 
does not depend upon any technical considerations, such as a clause or 
declaration that the Act shall be deemed a Public Act, but upon the 
nature and substence of the ca8e.(c) There would indeed be no safely 
for the public in the ordinary transactions of human life if it were neces- 
sary to inquire at every step as to the specific powers of the managing 
partners in the conduct of the ostensible business of the co-partner- 
ship ',(d) but there is no implied authority in the directors to enter into 
contracts unusual or unnecessary for the ordinary business. Thus, in 
general, tho directors have no implied authority to bind the company by 
bills of exchange,re) and in companies completely registered under the 
r«1 ^Ql J<)^°^*S^^^ ^Companies Begistration Act, when authorised by s 
I- -i deed of settlement, can only do so when complying' with the r^ 
quisitions of the statute. (/) Neither can they without special powers 
borrow money upon the security of the undertakiDg,(^) unless perhaps 
to discharge liabilities lawfully incurred.(A) It has been said that a 
party seeking to enforce a contract against a company is not bound to 
show that the directors were authorised to enter into it, because, unless 
restrained by the deed or any byelaw, they have all the authority given 
to partners at common law ; that their power is implied, and it will be 
for the company to rebut such implication by showing that they have 
exceeded the power vested in them.^t) 

On a late occasion, however, Alaerson, B., observed: — '<When once 
you show that there is a limited authority, the question is, whether the 



ib) Sagden, Yendors, llth edit., p. 1044. (e) Ante, p. 144. 

d) See remarks of Lord St. LeonardSi 0., on an analagous point. Straffon^ 
Kxectttors' Case, 1 De QtXj Mac. k G. 590. 
(0) Batt y. Morrell, 12 Ad. A Ell. 745. (/) Sect. 44. 

{a) Australasia, Bank of, t. Breillat, 6 E. F. Moore, 152 ; Lord ▼. The QoTemor 
and GompaDy of Copper Miners, 2 Phil. 740; Bannester t. Korris, 6 Ezch. 796; see 
cases cited Re The Norwich Yarn Company, 13 Bear. 426. 

ih) In re the German Mining Company, 17 Jar. 745. (Court of Appeal.) 
t) Chltty's Statutes, by Weisby k Beayan, 642, 2d edit Smith ▼. The Hull 
Glass Company, 8 C. B. 668. 
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party who relies on the act of the directors to bind the rest; must not 
show the extent of the authority given to them. Is not the onus of proof 
Bhifted r\k) 

3. We have hitherto spoken of directors as possessing certain powersi 
but these powers are not ordinarily intrusted to individual directors^ but 
to the joint discretion of a certain number of them in a meeting which is 
ealled the board, court, or committee of directors. For the validity of 
the acts of such a committee it is essential that the formalities prescribed 
by the deed should be observed, such as the giving a due notice of the 
day, or a previous agreement or appointment of the time for holding it;(A 
*and in like manner that a quorum of directors should be present. ^^^ ^^^ 
It 18 considered that in such a case the members at large have ^ J 
stipulated for the protection of the collective discretion of at least the 
number required. Hence, when the deed empowered five directors to 
bind the company, a contract by three only was set aside ;(m) and when 
the deed provided that the directors should not be less than five or more 
than seven, and that three or more should constitute a board and be com- 
petent to transact ordinary business, and by a subsequent clause <' the di- 
rectors'* were authorised to transact extraordinary business, and the surviv- 
ing directors were empowered to fill up vacancies in the direction occur- 
ring from other causes than the directors going out in rotation, it was 
held that no fewer than five directors were competent to transact extra- 
ordinary business, and it was queried whether a board of three could 
transact even ordinary business unless it was a board of three out of five 
directors, although the feeling of the Court seemed to be that they 
might do so.(n) In all such cases, however, it will be the intention that 
governs as expressed by the clauses of the deed ; and in general, in the 
absence of a provision to the contrary, it will be sufficient if a quorum 
of directors are present. Thus, when in an incorporated company the 
special Act (6 & 7 Wm. 4. o. 108, local and personal) provided that the 
business of the company should be under the management of twelve 
directors, but that at the commencement of the business the number should 
be limited to nine, to be increased on the retirement of the original 
directors, and five were to constitute a court, it was held that the 
mention of the number was directory only, not affecting the powers 
of management vested in a court consisting of five of seven surviving di- 
rectors.(o) 

4. In the last case it was thought that the proprietors were r^c-io^-i 
entitled to a mandamus to compel the directors to fill up the vacan- ■- J 
cie8.(p) Atad in an unincorporated company there would be a similar 
relief through a court of equity. This would be in analogy to the 
ordinary rule that the number of a body of trustees should be kept up. 

(k) Dowdall T. Hallett, 16 Jar. 466. Q. B.; see 16 Jar. pt. 1, 174. 
ifl Ifoore ▼. Hammond, 6 Barn, k Cress. 456. 

(m) Ridley t. The Plymoath Baking Company, 2 Exch. Ill; The Kingsbridgo 
HnU Company t. The Plymoath Baking Company, 2 Ezch. Y18. 

SKirk T. Bell, 16 Q. B. 290. 
The Thames Haven Dock and Railway Co. t. Rose, 3 Railway Cases, 177. 
The Thames Haven, Dock, and Railway Company ▼. Rose, 3 Railway Oasei^ 
177. 

JmY, 1868. 
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5. Wbea a shareholder or iDsurer is induced to become guch by the 
fraudulent representations of the directors, this cannot be a ground for 
setting aside the transfer or contract, for the directors cannot be the 
agents of the general body to commit a fraud :{q) xA turpis nullum man- 
datum est.(r) And when the fraud has been general no member an 
sue the company in equity for indiyidual relief iu the absence of other 
members, who may be as oauch entitled to such relief 9S himself.(s) But 
when the directorSi either themselves or by their general agent, pnt 
forth false or fraudulent statements, they will be themselves personidly 
liable to those who may have been thereby deceived. (<) The declara- 
tion of a fictitious bonus, payable out of capital instead of realised profits, 
would impute a false prosperity to the concern, and thus deceive intend* 
ing insurers. The case is parallel to that of declaring a fictitious din- 
dend upon shares, and the remarks of Lord Campbell in a late case an 
very apposite : << It is most nefarious conduct,'' he said, << for the direo> 
tors of a joint-stock company, in order to raise the price of shares whidi 
they are to dispose of, to order a fictitious dividend to be declared out of 
the capital of the concern. Dividends are supposed to be paid out of 
profits only, and when the directors order a dividend to any given 
r>^1ft21 amount, without expressly saying^so, they impliedly decla^ to 
1- J the world that the company has made profits which justify such 
a dividend. If no such profits have been made, and the dividend is 
jpaid out of the capital of the concern, a gross fraud has been practised, 
and the directors are not only civilly liable to those whom they havs 
deceived and injured but in my opinion are guilty of a conspiracy, for 
which they are liable to be prosecuted and punished/'(«) The directorSi 
however, would not be answerable for the fault of the actuary iu iuoor- 
reotly estimating the liabilities where they were not privy to it, nor in 
most cases fairly chargeable with negligence in not ascertainiug it. Jm 
such a case, where false balance-sheets have been exhibited, and unreal 
profits divided, although the parties committing the fraud may have 
incurred liabilities thereby, it is conceived that as between the innocent 
members of the society such balance-sheets and divisions must be 
accepted as binding, at least in favour of those who have ceased to ht 
members«(v) 

6. While the governing power rests in the directors or managing psii* 
ners, the transaction of the business of the company is necessarily oar* 
ried on by vieans of agents, under which general term all the offioen 
may be included. They are appointed either by the board, or in sone 
special cases chosen by the general body. When the deed of settlement 
vests the appointment in a particular body, with the consent of <^er 
parties, such consent must be duly obtained. Thus, where it wag 
directed that no act should be binding unless four directors were present 



(q) Bernard's Case, 6 De Qez & S. 283. 

M Big. lib. 17, tit 1, { 3. («) Ifacbride v. Lindsay, 9 Hare, HHi, 

(t) Watson T. Earl Ofaarlemont, 12 Q. B. 856,- Reg. v. Welman, It Jar. 411 
CiQwn Cases Reseryed: Pnlsford v, Richards, 17 Jar. 8S5. (U, R.) 

iu\ Barnes v. Pennell, 2 House of Lords Gases, 49T. 
«) Bk parte Holme, 2 De Oex, M. k 0. 118. 



DIBX0T0B6; OiriOSRS^ AND AGANTS. 115 

al any meeting, tbe ftppo(ntmeiii of an agent, by power of attorney, 
gi?en by tbe trustees Gt a company nnder the sanetion of a meeting at 
wki0h three directors only were present^ was held be invalid; (to) the 
appointment of an agent; however, when no particular form is required 
by *the deed of settlement, may be by parol, and not even be in nki/»Q-i 
imting.(«) L^^^^J 

In considering the character and authorities of oficers and agents, it 
u unimportant whether the company for which they act is incorporated 
or not. The simple employment of persons by a corporation carrying 
on business cannot give them, as incidental to that employment, a larger 
authority than if the appointment were made by a partnership of as 
many individuals as the shareholders of the company, nor does it appear 
to moke any difference that it is carried on by fbwer members, or flf^ 
by a single individual. A partnership of many who do not mean to act 
posonaUy in the management of their affairs, may think it right to in- 
yest some of their savants with all or part of the authority of partners ; 
bat supposing they do not, the functions and authorities of servants in 
different capatrfties most be the same in both cases. (^ 

7. It n, indeed, a general rule that a corporation acts by its commoa 
seal alone, and cannot be bound except by deed made thereunder; but 
to this rule there are exceptions, the most important of which is that of 
trading corapimies when acting within the scope of their charter, and 
entering into commercial contracts in the usnid manner ; other exeep« 
tiona are, when the contract is too trivial to demand such a formality, 
or perhaps when it is so far executed as to remove it from the operation 
of the statute of frauds. («) 

With regard to companies completely registed under the Joint-Stock 
Companies Begistration Act, those quasi corporations may be bound by 
contracts, although not under seal, and not having the requisites pve- 
seribed by the 44th section of the statute; for it contains a clause thai 
^contracts not having these requisites shall not be effectual ex- r^-toA-t 
oept as against the company on whose behalf they have been L ^^ J 
made. K, therefore, any contract has been made by the company, it ii 
BO objection in their mouth that it was not made under seal, although it 
is of course competent to them to say that it was not made by an agent 
baying authority to bind them, (a) 

8. In all the questions arising upon the acts of agents, it must be 
remembered that they are only binding up<m the principal to the estent 
of the agency or the delegated authority ;(6) and for any such act, the 
power may be either express or incidental to the office cdnfeired« 

The employment of an agent in any particular capacity gives the ne- 
eessary authorities to act under ordinary circumstanced only. If aa 
emergency occurs, an act of agency in excess of his authority is upon 



IS 



Ducairy ▼. Gill, Koo. ft M. 460. 
Coles T. Trecothick, 9 Yes. 250. 
iy) Cox V. Midland Railway Company, 3 Vasl^. 8(t8. 
In) TMe ^QvanKNr 9M Qtmvf^J Qf C^pev Vioera of KnidMA ▼• ''^Vi 144. 
fi. 229. (a) Ridley y. The Pljmongitariadilig Gomp«v, 9 S^oh, 111. 

(h) Olding V, 9f»ittl, X6 Jw. 497. Q.B. 
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hi8 own responsibility, and he must take his chance upon the approTil 
or disapproval of his principal. (c) But if the principal afterwarcb 
adopts the act or contract of the agent, snch a confirmation will operate 
from the time of the contract, and not only from the time at which it is 
giyen.(c^) An agent professing to act for a particular party cannot be 
saed as principal on the contract, although he may be answerable in dam- 
ages ;(e^ alitor if no principal be disci osed, and the agent, in fact, takes 
the liaoility in the first instance upon himself. (/) 

9. The power of a general agent for a mercantile company must be 
ascertained by the usages of trade ; and tbe mode of transacting business 
in that department in which he is employed will, in the absence of ex- 
press directions, often determine a doubt as to the liability of the prin- 
r^lA^l ^^P^^-(^) *The principal officers of an insurance office, sudi as 
L J the managing director, secretary, or actuary, will fill the charao- 
ter of general agent, and possess all such powers as may be necessary for 
enabling them to conduct the business of their offices. 

10. The term agent, however, is commonly applied in practice to per- 
sons who aro invested with a very limited authority, being employed hi 
places distant from the principal seat of business to receive proposals for 
insurances, and collect the annual premiums of policies when issued. 

To such persons the general law respecting agents and their capacity 
for agency will apply. It is not necessary that they should be sui jurist 
and capable of contracting in their own right ; but may be infants, mar- 
ried women, aliens, or otherwise under disabilities, if not physically in- 
capacitated. They must closely follow the instructions of their princi- 
pals, and by no means presume to exceed the limits of the delegated 
authority. They cannot bind the company so as to alter the conditions 
of any contract of insurance, or revive a lapsed policy without the 
express previous approval of the directors ; and a fortiori cannot involve 
it in any fresh liability by pledging it to any now or additional insurance 
contract. 

Thus, in the case of Acey v. Fernio,(^) the renewal premium of a 
policy of insurance became duo on the 15th of March, 1833, but was not 
paid until the 12th of April following,, and the assured died on the 14th 
of the same month. It appeared that the following clause was printed 
at the bottom of the receipts : ^< If this receipt is not taken up within 
fifteen days from the day the premium becomes due, it must be returned 
to the office, as, after that period, the insurance being cancelled, the seve- 
ral receipts will be of no avail. (See conditions of insurance ii^ the 
printed proposals of the company.)" Instructions were given by the 
company to their agent that if any premium was not paid within the fif- 
r*1AA1 teen days, he was to give '^immediate notice to the office; and in 
L J the event of his omitting to do so, his account would be debited 
for the amount after the fifteen days were expired, and he would be held 

fe) Hawtayne y. Bourne, 7 H. & W. 595. 

id) Bird r. Brown, 14 Jar. 134, Ezch. ^ 

[«\ Lewis T. Nicholson, IS Jur. 1041. Q. B. ; Jenkins v. Hutchinson, 13 Q.B. T44. 

/) Carr t. Jackson, 21 L. J. Rz. 137. 

[f) Ohitty on Contracts, 63. (A) 7 M. A W. 161. 
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Moonntable for the same. No notice was given by the agent of the non- 
payment of the premium; and, accordingly, he was debited with the 
amount, and it was enteried in the office books as paid on the 15th of 
March. It was held that these entries were a mere private arrangement 
between the office and its agent to secure the due payment of moneys 
received by him, and one of which a third party could not take advan- 
tage; and that there was no evidence of any new contract having been 
made, nor, in any sense, an authority in the agent to make a new con- 
tract ; that the receipt itself proved that the agent had no authority, as 
sach, to bind the company to a new contract upon the terms of the old 
one, but varying the time of payment ; that, not being a general agent, 
bat one with limited powers to receive premiums, he had authority to 
bind the company in respect of the money as if paid to the company 
iteelf, and hence it would seem that an agreement on his part to advance 
tbe money might bo considered as payment on the day when it became 
due, but that he had no other power or right in the matter. Neither are 
they empowered without express authority to receive notices of assign- 
ments on behalf of the company, which shall be binding upon it.(t) 

11. It is, above all things, the duty of an agent to keep regular 
aocoonts of all his transactions, and to pay over all moneys received by 
bim on behalf of his principal. Should he mix the moneys received by 
him on the agency account with his own, paying them to the same 
account with a banker, he must bear the loss of the failure of the 
latter,(^) and may even become liable for interest on a balance, when 
improperly retained. Should he presume to ^speculate with the p^« y..-. 
sums received, ho will be liable to account for the profits; and *- -^ 
Boch investments, even in stock, may be subject to a specific lien on the 
part of the principal. (^) He will not, however, be liable for unavoidable 
losses, as the failure of a banker in whose bills he may have made a 
remittance, or in whose hands, in the absence of directions, he may have 
deposited the money received to a separate account ;(m) or where he is 
robbed of the specific moneys, whether the felony is committed in his 
house or upon his person ; and in this respect the officer of a friendly 
society does not difier from any other bailee of specific moneys under 
the Friendly Societies Acts, 6 & 7 W. 4, c. 82, s. 84, 10 Geo. 4, o. 56, 
8. 20.(n) 

12. And, lastly, when an agent undertakes to obtain an insurance for 
a third party, he should execute the commission with diligence, for he 
Qiay be liable to an action for neglecting to do so ; and this is equally 
true whether'the party undertaking the commission is an insurance agent 
or not, and although he may act gratuitously in the matter.(o) Should 
he be unable to effect the policy, to prevent any right of complaint or 
liability attaching against himself, he should give notice of his inability 

(>') Gale ▼. Lewis, 9 Q. B. 742, Ex parte Hennessey, 1 Connor k Lawson, 66. 
8ee Stewart ▼. Aberdeen, 4 M. & W. 211. 
(k) Hassej ▼. Banner, 1 Jac k W. 241. 

(/) Lord Chedworth ▼. Edwards, 8 Hare, 48. (m) Hassey t. Banner, Sup. 
in) Walker y. The British Guarantee Association, 16 Jurist, 886. Q. B. 
(o) Wilkinson v. Corerdale, 1 Esp. 74. 
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to the intendiDg a8sarer.(j[>) Should he he likely to soDoeed in effeeliiig 
the insurance! it will be of importonoe that he should remember thsti 
although he may be the agent of the sooiety for the purpose of reoei?iiig 
and forwarding the proposal, yet at the same time, in acting for the party 
making it, to the extent of Uie delegated authority he is also his agent| 
and it is imperatiTS upon him to attend to those rules respeeting warrftn* 
ties and representations laid down in a previous chapter* Notwithstaui* 
r*1Af)l ^^^ ^^^ ^official oapacityy carelessness or mistake on his part may 
I- -I jeopardise the insuranee«(g) 

13. The law officer or solicitor of the company is also its agent •■ 
regards the law business intrusted to him, but unless especiidly so i^ 
pointedi he cannot be considefed the general agent of the company, er 
even its agent in the more limited sense of the term abeady oonsi* 
dered.(r) 



PART II 



[♦1(J9] ♦CHAPTER 1 

ON TdiB ASSIOKMENT Of ^LIOIJE^ VOB VALtTABLB OONStVXllATIOll, AVD 
HXBEIK Of CONSIDERATIONS, Of IfiX BANKltUPtCrr Of TfiS ASStBSD, 
Aim OONf UOnifa EQtitKS of OONSSOimyfe INOUMBaAHOJBBS. 

1. TfiE wisdom and policy of the sages &nd found^^ of the laws, esip 
Lord Coke, have provided that no possibility, right; title, ctr thing ia 
action, shall be granted or assigned to strangers, for that would be the 
occasion of multiplying contentions and suits ;(a) and it Mras thought 
that it would be a great encouragement to Htigiousness, if a man were 
allowed to make over to a stranger his right of going to law. Hence, 
ohoses in action, that is, things of which the insured has not the posses- 
sion, but only a right to recover them by a suit or action at law; and 
such is the sum assured by a policy, payable only upon the happening 
oi the particular event, are at law regarded as incapable of assignment; 
and that although by the terms of the policy the sum assured ra made 
|»ayable to the executors, administrators, or assigns of the assured.(6} 

!p) Oallender r. Olericks, 6 Bing. New Gases, 58, 6 Scott, 761. 
q) Parsons v. Bignold, 13 Sim. 518, ante, p. 37. 
ir I Bnmes v. PenneH, 2 Honse of Lords Gases, 497.. 
a) 10 Co. 48, a. ; Go. Litt. 232, b., note 145. 
b) Williams v. Thorp, 2 Sim. 257. The word assigns would ptobMy be eoin- 
erad as satisfied bjr assigns bj act of law, as in bankroptoy, the only Assigns 
possible by the natare of &e case ; as where a lease was made to A. and hii as- 
signs, with a condition against assignment. Weatherall v< Oeering, Ifl Tea* 604. 
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With regard to ehoMs in actioD, moreover^ *it has been snggeated r^-t^t^i 
that there may be a farther ground for this doctrine, and that L J 
it may rest upon the same foundation in this as in other countries ; 
iiamelj, that the credit being a personal right of the creditor, the debtor 
being obliged to that person cannot, by a transfer of the credit, which is 
not tn act of his own, become obliged towards another : and the more 
especially, as the mode of transfer, which was invented by the Boman 
jsris-consults, namely, by constituting the assignee the mandatory of the 
eredifcor, has been adopted into our system of jurisprudence.(c) 

2. To the general rule of law, forbidding the assignment of choses in 
aetioD, there is one exception, namely, that they may be assigned either 
bj or to the Crown, (^ and either by t^e act of the party or by act of 
law. When, therefore, the legal interest is in a felon, upon his conrio- 
tion the Crown may sue upon it; at the same time, where he is entitled 
in equity only, this will not be the case ; the person m whom the legal 
interest is vested must sue, although he will be a trustee for the Crown ; 
the conviction does not divest the legal interest out of him. (e) 

8. The Courts of Chancery, however, from the earliest times, thought 
the doctrine upon which the common law proceeded in these cases too 
absurd to adopt,(/) holding that a man may bind himself to do any 
thing which is not in itself impossible,(^) and that he ought to perform 
hifl obligations; and equity will, consequently, enforce an assignment of 
a chose in action, when the consideration is a valuable one, by making 
the vendor a trustee for the party with whom he has contracted,(A) and 
*by compelling him to allow his name to be used in an action r«i7i-i 
at law, if necessary, for the recovery of the fund when pay- ^ -I 
able, which last, as we shall hereafter see, is an equity of which the 
eonrts of law will take cognisance, (t) «This maxim,'' said Lord Thur- 
low, << I take to be universal, that whenever persons agree concerning 
any particular subject, that, in a Court of Equity, as against the party 
himself, and any claiming under him, voluntarily or with notice, raises 
atrust/VA;) «An assignment," said Lord Hardwicke, <<of an interest 
of this aescription always operates by way of agreement or contract, 
amounting in the consideration of the Court to this, — ^that one agrees 
with another to transfer or make good that right or interest; and, like 
every other agreement, this Court will cause it to be specifically per- 
formed (not leaving the assignee to his action for damages for a breach), 
when the assignor is in a condition to transfer the property, or to cause 
il to be transferred to the assignee.0 And when a policy has thus been 
the subject of a contract, it, or rather the benefit of the contract, may be 
again transferred in like manner to a new purchaser, for whom, by sub- 
stitution for the original vendee^ the vendor will become a trustee ; and 

fe) 2 Spence Bq. 851. 

[d\ Comjn's Digest, ABsignment; MUes y. WilUaniB, 1 P. W. 252. 

[e) Bishop v. Cartis, 17 Jar. 23 Q. B. 

/) BnUer, J., Master r. MiUer, 4 T. B. 340. (ff) I Fonbl. 213. 

[h) Wright ▼. Wright, 1 Yes. 411 ; Ashley ▼. Ashlej, 3 Sim. 159. 

t) Post, p. 211. (k) Legard r. Hodges, 1 Yes. Jan. 478. 

[l) Wright V. Wright, 1 Yee. Sen. 408. 
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a Court of Equity will eiitertaia a suit for the specific performance of die 
sale of such an interest, (m) 

In this manner policies may become the subject of sale, mortgage, and 
settlement. The assignment of a policy operates, when upon a sale, as 
a contract which equity will specifically perform, that tho purchaser shall 
be entitled to the entire benefit of the policy; when upon a mortgage, 
that the lender shall be entitled to the benefit of it as a security for his 
advances. Settlements made upon a valuable consideration do not difiier 
from sales, except in the fact that the settlor may retain either an ultimate 
r*1791 *^^ '^^"^^ other interest thereunder. The cestui que trusts, and 
L J the trustees on their behalf, are entitled as purchasers of the 
benefits respectively given them. When simply voluntary they will be 
found to involve points of more than ordinary difficulty, and will be 
treated of in a separate chapter. 

4. As in every case of the assignment of a chose in action, the first 
question is the nature of the consideration for which it is made ; it will 
be convenient to pause to consider the different classes of considerations, 
and particularly to distinguish those which are valuable from those which 
are voluntary. Considerations at law have been divided into four classes, 
namely, (1), valuable considerations; (2^, good, or, as they are other- 
wise called, moral or meritorious consiaerations; (3), those which are 
merely voluntary ; and (4], lastly, bad or illegal considerations, which 
will avoid a deed otherwise valid. Money, or money's worth, future 
marriage, or the agreement to do or assent to any act or thing that is 
beneficial to the assignor, or detremental to the assignee, will be a valu^ 
able consideration in favour of the latter, (n) The abandonment of the 
right to sue for the unascertained amount of a debt is a valuable con- 
sideration, but it must be shown that there is a debt of some kind.(o) 
And of equal effect would seem to be the discontinuance of legal pro- 
ceedings, whatever may be the rights of the parties ;(p) as also the com- 
promise of doubtful or even supposed and possible right8.(^) The 
promise of a man who has attained his majority, to pay debts contracted 
in his infancy, will be a valuable consideration.(r) And in like manner 
a debtor may revive a debt barred by a bankrupt's certificate or by the 
r«17Sl ^^^^^ ^^ *Limitations,(«) the remedy and not the right having 
I- -I been taken away. The release or surrender of a voluntary set- 
tlement, when good inter partes, will be a valuable consideration for a 
subsequent settlement, which will prevail against creditors, unless the 
substitution be made with a fraudulent design. (<) Marriage, it has 
already been observed, is a valuable consideration, but to support a set- 
tlement the contract must be reduced into writing prior to the mar- 
riage ;(u) and this will be universally true unless there are such special 
circumstances, other than the marriage itself, as may amount to a part 
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Ashley r. Ashley, 3 Sim. 159. 

Edwards t. Bangh, U M. & W. 647. (o) Ibid. 

p) Wakinson y. Byers, 1 Ad. & Ell. 645; Jodrell t. Jodrell, 14 Beav. 39T. 
q) Heap t. Tonge, 8 Hare, 90. 
r\ Kirkpatrick y. Tattersall, 13 M. k W. 766. 

9\ 21 James 1, c. 16. U) Kx parte Beny, 19 Vea. 318. 

(M) Stat, of Frauds, 29 Gar. 2, c. 3, a. 4. 
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fonnanoe of the parol contraot, Bufficient to take the case out of the 
itat6.(o) A deed executed afters bat made in pnrsuaDoe of articles 
tered into prior to marriage, will of conrse be eqaiyalent to an ante- 
iptial settlement. In one case a settlement made in consideration of a 
irriage which subsequently proYcd to be inyalid, was 8UBtained.(iiy) 
A good and meritorious consideration is that natural love and affection 
\i a man is supposed to entertain for those who are nearly related to 
by blood or marriage ; such as his wifci legitimate children, brothers, 
phews, and cousins, for whom equity will in some cases interfere : as 
perfecting the defective execution of a power in favour of a wife or 
Id; or supplying the want of a surrender of a copyhold; or, prior to 
) Statute of Uses, compelling the execution of an use raised upon such 
lonsideration, upon an instrument incapable of operating by transmu- 
ion of possession. It would, however, appear that no such distinction 
^een a good and purely voluntary settlement is made when the subject 
it is a chose in ^action ; so that a post-nuptial settlement of a p^^ ,-^^ 
. icy, in favour of a wife or child, will not be in a better posi- *• J 
tion than if made for the benefit of any other volunteer.(x) A voluntary 
ooDsideration is that which arises from affection or friendship only, the 
act being one of mere bounty, and not in consequence of any legal obli- 
gation on the part of the donor. In such a case it is the substance that 
governs. Where a post-nuptial settlement purported to be made in con- 
sideration of << natural love and affection, and divers other good and valu- 
able considerations/' it was held that the onus of proof of there having 
actually been any valuable consideration fell upon the parties claiming 
under it, and that in the absence of proof it must be assumed to have 
I>een voluntary ;(y) and when a settlement apparently voluntary was 
shown by extrinsic evidence to have been made upon a valuable conside- 
ration, it was considered to be supported by the latter.(«) 

Bad or illegal considerations are those the performance of which is 
contrary either to public policy or the statute law. Such is an agree- 
ment not to give evidence against the grantor in any criminal proceed- 
ings, or where a security forms a part of a simoniacal contract, or is given 
for a gambling debt, contrary to*the statute, (a) And where a contract 
is made upon several considerations, one of which is illegal, the whole 
promise will be void.(6) A future illicit cohabitation is an immoral con- 
sideration, and a settlement made thereupon is consequently void at law, 
and a grantor may file a bill for discovery if not for relief, (c) But a set- 
tiement made after(c2) or during(6^ cohabitation *is merely a r^-t^e^-y 
bounty, and stands in the same position as any other voluntary L J 

(t^) Sarcombe v. Pinniger, lY Jur. 196, Court of Appeal. As to considerations 
for post-nnptial settlements between husband and wife, see Hewison y. Kegas, 17 
Jor. 445. (M. R.) (w) Boughton t. Sandelands, 3 Tannt. 342. 

(z) Antrobns ▼. Smith, 12 Yes. 39; Dillon t. Goppin, 4 Mj. k Cr. 647, sed vide 
BlBi 7. Nimmo, LI. k Q. temp. Sngden2339,' 2 Sag. Powers, 93. 
(y) Kelson ▼. Kelson, 17 Jur. 129. (v. G. W.) 
(f) Pott y. Todhunter, 2 Goll. c. 76. 

Una y. Blantem, 1 Smith, Leading Gas., 154, cum notis. 
hentone y. Hntchinson, Gro. Eliz. 199. 
ron y. Nettlefold, 3 Mac. k Gor. 94. 
'v. Soolby, 1 Mac. k Gar. 364. {e) Hill v. Spencer, Amb. 641. 
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Mttlemdnt. NevertheleBs^ a stipulation or proyisioB for the oontinn&nce 
Of an nnlawful conneotion would avoid the deed as made pro turpi 
oaOBa.(/) 

5. As between the vendor and vendee theeontract is oonolii8ive;(^) 
bat in order to render it altogether indefeasible) notice of the assignment 
to the insurers is requisite, and it is in all cases proper that the poKcj 
(riiould be delivered to the purchaser. In this manner, although he eaa« 
not have the legal interest or right to sue transferred to him, he will 
perfect his security or purchase so &r as the nature of the case will 
permit, and will obtain at least, as against all subsequent purchasers, a 
right, aa it has been expressed, in rem. Until notice has been gitea, 
the vendor, moreover, has it in his power to defeat the assignment, by 
surrendering the policy, or any of the bonuses which have accrued thereon, 
to the office; (A) and for this purpose it is not necessary that any money 
should actually pass, but a bona fide settlement of accounte-HLs, for 
example, when an agent agrees to surrender Ms insurances in part pay* 
tnent of a balance due by him to the company*— would be oonclttsin 
against the prior incumbrancer, who had neglected to give not{ce.(f ) Bat 
where notice has been given, the insurers will become quasi trustees for 
the assignee, having notice of the trust as between the assured and bis 
assignee, and that, although there may have been no acknowledgment of 
the notice, or any other act equivalent to an acceptance of a trust by 
them.(A;) 

6. In order to prevent the policy, in the event of tho bankruptcy cr 

C*Vl^l ^^^^^^^^y(^ of the assignor, becoming '('liable to the claims of bii 
J creditors, as in the possession, order, or disposition of the bank- 
rupt, with the consent of the true owner and vesting in the assignees, 
notice must be given to the Insurers, and the policy delivered to the pa^ 
chaser. In Ryall v. Rowles,(ni^ it is laid down, that to divest the bank* 
tupt of the apparent ownership in choses in action, the securities, if any, 
must be delivered over, and notice ^ven to the debtor. And in Betf le 
V. Hall,(ti) Sir J. Leach, referring to the preceding case, remarked: 
<< Ik that caUj it wa$ the opinion of (tUihe Judges, that he who eantrc^ 
far a choee in action^ and does not follow up his title by noHeef gives 
personal credit to the individiKil with whom he deals. Notion, l^en, li 
necessary to perfect the title, to give a complete right in rem., and not 
merely a right as against him who assigns his interest.'^ The effect of 
the omission to give notice on the assignment of a mortgage fund vested 
in trustees was said '< not to exhaust the thing (to borrow the prineipk 
of the civil law), but to leave it open to traffic.^' And the Lord Cfasn- 
cellor, in the same case, upon appeal, said : << When personal property is 
assigned, delivery is necessary to complete the transaction, not as between 
the vendor and vendee, but aa to third persons, in order that they may 

[/) Gray t. Mathias, 6 Yes. 2Sd. 

M Jones T. Gibbons, 9 Yes. 40T; Molloy t. French, 13 If. Bq. Hep. 261. 



A) Fortescne y. Barnett, 2 My. k E. 36. 

Stocks y. Dobson, 17 Jar. 223; Y. 0. P. 539, Court of Appeal. 
) Ex parte Soatb, 3 Swanst. 394; Lett t. UorriS| 4 Sim. 607. 
I) WilUams y. Thorp, 2 Sim. 257. (ni) 1 Yes. Sen. 348; 1 Atk. 177. 

n) 3 Buss. 24. 
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not be deceived hf the uppareol posMfliioii and owttrAip reaninhig In n 
pefson who, in fftct, is not the owner. This doetrine ii not oonfined to 
eiuttek in poeeealioB^ bat extends to botidsy siitiide contract debte^ and 
other dioses in action/' This position, it is ^prekended, is strictly 
oorreot in eases of biankmptey ;(o) bnt, in o^er to reiider the policy 
liable^ as in the order and disposition of the bankmpt, it mnit hftye been 
kft in his hands With the consent of the assignee, or at least there mast 
have been proof of laches on his part in allowing it to remain there ; and 
if^at the time rf the purchase, he had giTcn notice to the office, and upon 
the "^non delivery of the policy had brought an action of trover r«-iY>y'> 
for it, apoo the bankruptcy of the vendor in the Aieantime, his >- -I 
•tftignees would not be eBtitled.(j}) 

7. Where there has been an assignmeiit with delivery of the instra* 
ment, but no notice to the office, the potidy Will vest in the assigneei 
upon the bankruptcy of the a8S]gnor,(g) and they may maintain an action 
of trover for it. Bat where there has been k simple deposit, the inten- 
tion being merely to give a lien(r) upon the instrament, and not to con<* 
for an equitable right to receive the tiaoney, although the right to the 
money assared may be in the assignees, it has been held that they cannot 
oommence an action for the recovery of the instrament itself. Thus in 
Gibson v. Overbary,(«) which was an action of trover by the assignees of 
a bankrupt, to recover a policy of assurance on his Ufe, deposited by 
hiin with the defendants as a Security for moneys advanced, bat of which 
no notice had- been given to the offiSoe, Lord Abhiger, 0. B., Said : <<Sup« 
pose there had been an assignment in writing of this policy to secnre the 
debt, but no notice given to the office, then it would fall within several 
of the easee, and particularly those decided by the Yice-Ohancdlotf (2 
Sim.,) ihat there had been no equitable transfer, because it was not oom^ 
pleted; and that the instrument remained in the possession of the bank' 
mpt, notwithstanding the intended transfer; and if it was not complete 
in equity, the assignees would not be deprived of their right to recover. 
Bat in the case of a mere lien, from a deposit by the bankrupt, I believe 
there is no example of the assignees being entitled to maintmn trover. 
Our decision in this case Irill not affect the title of the assignees who have 
claimed the debt; they may still give a discharge to the office for the debt 
dae upon the policy to whicB the bankrupt was entitled : but the r^i^b-i 
*iien of the defendants upon the policy remained unaffected by I- J 
th^ bankruptcy, and therefore we think they are entitled to judgment/' 

8. When a pc4icy*holder has been adjudged a bankrupt, the policy^ 
together With all his personal estate, present or future, to which he may 
become entitled before he obtains his certificate, will become absolutely 
vested in the assignees for the time being, by virtue of their appoint- 
ment; and they will have the like remedies to recover the same, as the 
bankrupt would have had if he had not been adjudged a bankrupt :(i) 

(o) Bz parte Monro, Back. 303. 

ip) West ▼. Skip, 1 Ves. Sen. 243. (q) William^ t. Thorpe, t Sim. 251 

(r) That is, a " right to possess and recerre," Ld. ^Idoii. Sx parte, Heywood, 
2 Rose, 357. {a) 1 U, k W. 557. 

(0 12 k 13 Yict. c. 106, s. 141. (6 Geo. 4, c. 16, b. 63.) 
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their title oommenoes by relation from the time when the trader beeomee 
banknipt,(tt) that is, commits an act of bankroptcj, and not from the 
adjudication only, but La modified in favour of purchaaerB and parties 
contracting bona fide^ without notice of the act of bankruptcy ;(v) and 
even if purchasing bona fide, and for valuable consideration, with notice, 
uhIcss the fiat or petition shall have been sued out within twelve months 
after such act of bankruptcy. (10) In the case of a policy, however, the 
purchase or contract must, as we have seen, be completed by notice, to 
take the case out of the operation of the reputed ownership clause ; and 
this notice has been held to protect a purchaser, notwithstanding a prior 
act of bankruptcy, when, at the time of giving it, the purchaser was him- 
self unaware of the act of bankruptcy, and the fiat had not aetaally 
issued ;(x) and the rule would be the same under the new law, when the 
notice was given before the filing of the petition for adjudication.(^) In 
like manner, upon tho vesting order in insolvency, the estate of the in- 

r«17dl ^^^^'^^ ^^^ ^^ ^° ^^® provisional •assignee, and then in the 
^ -I assignees appointed by the court.(«) 

9. It is, moreover, it would seem, equally incumbent upon the 
assignees of a bankrupt or insolvent to give notice to the insurers, not- 
withstanding that the legal interest or right to sue may be vested in them 
by statute. This point appears to have been decided in a late case. A 
person who had been previously twice insolvent, being entitled to in 
equitable chose in action, assigned it for value to a purchaser. No notice 
of the insolvencies had been received either by the trustees of the fond, 
or by the purchaser, who immediately after the assignment gave them 
notice of it. It was held, first, by the Yice-Ghanoellor Knight Bmoe, 
and subsequently by Lord St. Leonard's, C, that the purchaser was to 
be preferred to the assignees.(a) In this case the subject-matter of dis- 
pute was, it was true, equitable ; but the principle upon which the ded- 
eion of the Lord Chancellor rested, made this immaterial. <' It is a set- 
tled point,'' he said, << as between two competing parties in reference to 
equitable interests, that ho who takes care and &8t gives notice to the 
trustees shall get a benefit over him who has not done so. A case occois 
to me of Warburton v. Loveland, before the House of LordB,(&) when 
the contest as to priority arose on the effect of the Irish Register Act, 
and the decision there clearly shows thai Ae legal interesi being in the 
assignee does not prevent the application of the rule of this Court to 
which I have adverted." This would seem to be the substantial justice 
of the oase, for it would be a hard thing that a purchaser who has made 
inquiry of the insurers, and finding the tiUe dear has registered a notice, 



(11^ 6 Geo. 4^0. 16, B. 13. 



12 & 13 Vict. c. 106, 8. 133. (2 Ik 3 Vict c 29. This is precisely simOtf to 
the 133d section of the new act) 

[w) 12 k 13 Vict 0. 106, s. 134. {2 k 3 Yict. c. 11.) 
Ix) Ex parte Stjan, 1 Phil. 105. 
(y) Ex parte Heslop, 1 De Gex, M. k G. 477. 
k2 Vict c. 110, 88. 37. 45. 
re Atkinson, 2 De Qex, M. k G. 140. 
(6) 2 Dow k Clark, 4S0. See Bochfort v. Battersby, 2 Jo. k Lat. 461, 14 Jar. 
229. 
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should be affected by a bankraptcy or insolyency of which he had no 
notice. '< Notice/' observes Sir E. Sagden,(c) <' is referred to generally 
in the *late acts; but neither an act of bankruptcy nor a fiat is, r^c^oA-i 
of itself, notice, and indeed the acta themselyes assume that an L J 
act of bankruptcy is not notice, nor Could the Gazette be constructive 
notice of an act of bankruptcy," and the law does not appear to be 
altered in this respect under the Bankrupt Law Consolidation Act. 

10. As between consecutive assignees for valuable consideration, 
notice of the prior lien will always be binding, good faith forbids that 
any man should become the purchaser of that which he knows to be the 
property of another, and not of the person proposing to sell it.((f) 

11. Although there may be no such notice, the non-delivery of the 
policy upon the first assignment will not prevent that assignment from 
operating upon the entire equitable interest, if notice thereof reaches the 
insurers prior to a notice of any other or conflicting claims. Thus, in 
Meox V. Bell,(e) upon a marriage settlement, a bond, the property of the 
wife, was assigned to trustees, and notice given to one of the obligors, 
8Qch notice being equivalent during his lifetime to notice to all. By 
8ome means which did not appear, the bond came into the possession of 
the husband, who, it will be observed, was legally entitled to it, and he 
deposited it as a security for the payment of a bill of exchange of a large 
amoant, accepted by him, and thereupon notice was given to the obligors 
of the deposit. The bill having been dishonoured, an action was com- 
menced by the depositor, in the name of the husband against the obligors, 
to compel payment of the money secured by the bond; whereupon a bill 
of interpleader was filed by the latter, and the money paid \nto court 
The trustees were held entitled to the fund. The Vice-Chancellor con- 
aidered that the whole equitable interest was bound by the assignment 
and notice. He said : " I conceive it to be now clearly decided by the 
cases of Dearie v. Hall, Loveridge v. Cooper, and Foster v. Blackstone, 
*that if a bona fide incumbrancer upon a fund, the legal interest r^-i 01 -i 
in which is in a trustee, gives notice of his incumbrance to the L J 
trastee, and neither the incumbrancer giving such notice, nor the trustee 
at the time of the notice being given, has notice of any prior incum- 
brance affecting the fund, the incumbrancer giving such notice, so long 
as the circumstances of the ciflto remain unaltered, will be entitled to pri- 
ority over a former incumbrancer upon the fund, who has omitted or ne- 
glected to give notice of his incumbrance, although the puisne incum- 
brancer may have advanced his money without making any previous 
inquiries of the trustee. In the absence of notice, the party claiming 
the prior incumbrance has not perfected his title. In the case where 
there cannot be an actual transfer of the subject, he must do all that is 
ia his power; and if he fails to do this, and another person takes an in- 
cambrance and gives notice, the second person has acquired a perfect 
assignment, while the first equitable assignment is imperfect. The rea- 
Boning of Sir Thomas Plumer, that the first incumbrancer, by omitting 

(c) Vendors, 961, 11th edit 

yd) Hiem t. Ulll, 13 Tea. 114. («) 1 Hare, 80. 
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to giTB DOtioQy has not ftoquired th^ w^iioh^ Id equity, is equiraleiit to 
poiSMSiQii at law, and, therefore, his Mcuritj is sot perfected, has been 
directly affirmed by the House of Lords/'^/) Tlie Yiee-Ghanoellor, 
then addressing himself to the question arising ftom the possession of 
the bond, added : << If the oonseqnence of Mr. Bell haying possession of 
this bond would have been to prevent the persons entitled in equity from 
suing either under a power in the assignment, or under tlie direetions of 
the court, in the name of the obligee, in an aetion to reooTer on the 
bond, or if they would have been unable to recover on the bond without 
producing it, and there were no means of obtaining the produetion of it^ 
by Mr. Bell, by oaUiug hjim as a witness or otherwise^ there mi^t be %' 
difficulty. There is, however, no doubt but that a party may recover 
r*1891 *^^ * ^^^ without the bond being produced in a court of law;^ 
L J and he added i «The ease ean only be decided by the equities of 
the parties.'' And in the very recent case of Neale v. Molyneux,(y) 
whioh WB8 an notion of detinue, brought by an executor against a banker, 
to recover possession of a policy of assurance, it appeared that the 
vsaured had assigned the policy by deed, in 18d2, to the testator, who 
thereupon gnve notice of the assignment to the office, and paid the sub- 
sequent premiums. The assured, however, retained possession of the 
policy until 1848, when he depositod It as a security with the banker. 
Upon the plea of the latter that the policy was not the property of the 
testator, and Uiat he had fraudulently permitted the insured to hold it 
and represent thi^t he was entitled to the money secured by it, it was 
held, firati that the property in the policy passed to the testator by the 
deed of 1832, ^though he never obtuned posaession of it; and, aeoondlj, 
though the tostetor had been guilty of negligence in allowing the assured 
to retain the policy, that the defendant had not proved his special plet, 
unlcM the jury were satisfied that the testier had so left the policy, with 
the firaudulent intention oi enabling the assured to borrow money on it; 
•nd the judge would not ask the jury what they would have found, if 
the word ^fintudulently'' had not been inserted in the plea. 

12. In the case of an assignee who hsfl obtained poeseesion of &e 
polioy, but has negleoted to give notice, it has been sometimes thought that 
his priority in point of time would give him a superior claim to that of a 
subsequent purchaser who has given noiicj but omitted to demand pos- 
session of the policy, according to the well-known maxim that, between 
suceessive equiUble mortgagees without notioe, qui prior tai temport 
f^iior e4 jure. The better opinion would Seem to be that which pns 
thft pieferenoe to the person by whom notice has been first given, h 
f^lMl *^^ ^'^^^ ^^ Meuz V. Bell(A) already cited, the Vioe-Chaneellor 
L ^ J remarked that << a party who has advanced money upon a bond 
which has been already assigned, and notioe given of ^e assignmeot, 
oannot oomplaiQ that he was induced to part with his money upon a 
seeurity to whioh the negligence of the prior assignee had given credit, 
(or inquiry at the time of advancing his money would have saved hiiD 

(/) Foster T. Gockerdl, 9 Bligfa, N. S. 376. 

is) 2 Gar. k I^r. 079: and see Hunter v. Leathhv, 10 B. 4 a 058. 

I*)8apr». 
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from the lof»/' ibns miking in eSect tbq notioe to the trnatee eoAstanui* 
tive Doftioe to tha mortgagee. But in the oonTeroe €a9e now und^ oooo 
sidentioni the pnrchaa^ hu no means of obtaining information open to 
him. He may, and in prudence will, inquire for the policy, but if ho 
does not do bo, and nevertheleM aota bona fidoyA*) or if his request is 
eftded by ihe morigagor,(A;^ it is submitted that tne fact that the policy 
in not immediately forthcoming cannot be notice of the deposit to htm* 
The purchaser may, of course so conduot himself that notioe will ba 
imputed to him from his own actions in oonduoting the purchase, ThuS| 
ia the important case of Jones t» S'mith,(A Ld» Oottenham, 0., remarked 
upon the ease of Whiibread v. Jordan,(mj in which the deposit of titlsr 
deeds was held to ba binding upon the mortgagee, that that eaae was 
decided upon Uie ground that the learned judge was satisfied that the 
transaetion was not bonft fide, sad that the party had expressly abstained 
from making inquiry; in short, that there had been wilful blindness* 
Bud questions haye generally arisen upon the deposit of titlctdeeds of 
nal estate in which it has been considered, that where thwe is no impn^ 
tation of mofal frand or actual ooUusion, there may be negligenoe (ovaspa 
negligentia) sufficient to postpone a subsequent mortgagee, and in 
li^ apprehension equiyalent to fraud ;(fi^ and that in sudb a ease 
ft subsequent mortgagee, who had obtained the legal estate, waa 
^os^wned to a prior equitable mortgagee jM and in a yery late r«io4^ 
case it was said that, altbongh the Court will not impnte fraud, ^ J 
or negligenoe equiyalent to fraud, where there had been a bona fide 
inquiry after the deeds, and a reasonable excuse for the non-deliyery of 
then, it will do so where there has been the omission of all inquiry aftat 
them.(p) But in the case in question, when the first mortgagee of a 
poliey has omitted to giye notioe, and the second hasgiyen it but omitted 
to inquire after or obtain the daliyery of the policy, it is submitted that 
no erassa negligentia equiyalent to notice as between the two incum- 
Wauoers can be imputed to the latter, and that at least the negligenoe 
in omitting to inquire for the policy is not greater than that of omitting 
to giye notice to Uie office. The possession of the policy giyes no legal 
right. Both inonmbianeers olaim through and possess equal rights 
against the assignor, but neither has, acoording to the doctrine in Dearie 
?. HaU,(^) any right in rem. ttnttl notice has been giyen. Then howeyer, 
m interest analogous to a trust is created, and, as has been seen, aetnally 
attaches upon the subject-matter in fayour of the party giving notioe* 
It juKj be then contended that the opwation of the notice is similar to 
that of the transfer of a legal estate, as between the oonflioting claims of 
aqnitable inoumbaneers without notioe upon real property, in addition to 
which, according to the lastly mentioned case, the omission to giye notice 
is expressly a giving of credit tp the depositor ; and if this had not been 
done when the second mortgagee has made bjuiry before adyaneing his 

^t) Suff. Yendara, 10S4, llth eOit. 

{k) Plamb & Fluit, 2 Anst. 438. (i) 1 PhU. 355. 

jm) 1 Y. 4 OoU. 302. (n) West y. Eeid, 2 Hare, 249. 

(o) Worthins:ton r. Morgan, 16 Sim. 547. 

ip) Hewitt T. Loosampre, fisi% 449. (9) 6npra. 



128 bunton's live assuranoe. 

money, the omission has been the actnal cause of the double adn&ce 
having been made upon the same security, and, as we have already seen, 
irhether the inquiry was made prior to the advance or not has been oona. 
dered immaterial. 

P^^ ^ _ *A very recent case may indeed be thought equivalent to an ez- 
L -■ press decision upon this point. A j udgment debt had been assigned 
to a purchaser, and notice given of the assignment. Subsequently he him- 
self assigned it, at the same time handing over the original deed of assign- 
ment. No notice was given of this second assignment, and upon a set- 
tlement of accounts between the judgment debtor and the first assignee 
the latter executed a release by deed to the former without the prodae- 
tion of the original deed of assignment* The release was held to be ooq« 
elusive upon the second assignee who had neglected to give notice.(r) 

13. As the assignee of a chose in action is entitled to all the remediei 
of the assignor,(8) so he takes it subject to all the equities to which it 
was liable in the hands of the as8ignor.(<) The latter cannot give more 
than he possesses, and any vice affecting the property in his hands will 
equally affect it in the hands of the assignee. Thus if by reason of any 
breach of warranty or false statement made to the insurers, the policy is 
an invalid contract, it will be equally so after as before the assignment 
And where it was one of the conditions of the policy that it should be 
void in the event of the suicide of the assured, it was held that the con- 
dition was equally operative after a transfer to purchasers for value.(«) 

14. An assignee for value of a chose in action may, however, be in a 
better situation than the party assigning to him ;(v) as where he par- 
chases of one entitled under a voluntary settlement, which is ineffectoal 
against the creditors of the settlor, for the equity of such a purchaser for 
value has been thought superior to that of the creditors who had no 
r«1$^ftl ^P^^^^ charge upon the property. («>] And a ^subsequent mar- 
L -^ riage is a valuable consideration where the voluntary settlement 
was an inducement to it, and the presumption will be in favour of its 
having been 80.(x) 

15. And a transferee with notice of a prior incumbrance may shelter 
himself under the want of notice in his vendor,(y) although, whether a 
purchaser without notice will bo affected with notice of an equitable 
claim in his vendor, himself an assignee, ^ems more doubtful.(2) As 
there can be no transfer of the legal interests, a third incumbz^cer, 
without notice, cannot, it may be thought, by obtaining a transfer of the 
security of the first mortgagee, tack his own mortgage debt to the preju- 
dice of a second incumbrancer, unless indeed he actually receive the som 
assured by virtue of the receipt clause in the first mortgage. In a late 

(r) Stocks V. Dobson, 11 Jar. 223. (V. 0. P.) 539. Court of AppeaL 

it) Ex parte Llojd, 17 Yes. 245. 

(t) Pardew v. Jacksoa, 1 Rubs. 264. 547; Mangles ▼. Dixon, 3 Hoase of Lords 
Oases, 702. M Dormay t. Borrowdale, 10 Bear. 335. 

(v) Sugden, Yen. 937—1026; Aldborough y. Trye, 7 Clark h Fin. 436. 

(t0) George v. Milbanke, 9 Yes. 190; Houlditch y. Wallace, 5 CI. ft Fin. 629. 

(z) Brown t. Carter, 5 Yes. 862. (y) Lowther t. Carlton, 2 Atk. 241. 

(t) Sagden,' Yendors, 1037. The affirmative is stated to hare been held ia a 
late case. Ford ▼. White, M. B., Maj, 1852. Hoathljr Digest, 342. 
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case, however, it was held that a purchaser of a equitable reversioDarj 
interest id personaltj which had been mortgaged, was not entitled to 
redeem, without also paying off another mortgage debt, due between the 
same parties but secured upon a separate propertj.(a) 

16. The assignment of a policy of assurance will carry with it, unless 
aoontrary intention appear on the instrument by which it is effected, all 
the bonuses or other benefits, whether accrued or accruing to the princi- 
pal sum; and the same rule will apply when the policy has been be- 
qaeathed, the legatee will be entitled to the full benefit of the bonuses 
unless a contrary intention appear upon the will, and notwithstanding 
that they may fiur exceed the principal sum assured.(6) 

17- Lastly, where a policy has been the subject of sale, '('fraud r^ci q^-i 
on the part of the purchaser will vitiate the contract, and such a 1- -* 
fraud will be the concealment of, or mere omission to mention, the death 
of the person mentioned in the policy, if unknown to the vendor.(e) 
And the law would seem to be the same if, instead of death, a serious ill* 
ness had occurred, and been concealed by the purchaser. This was de- 
cided in a case in which, in the early psjrt of 1840, the attorney of the 
Tenders had unsuccessfully endeavoured to sell the policy, asking 40/. 
for it, and of this the defendant was aware. On the 15th of August fol- 
lowbg, the assured, who was previously in excellent health, was taken 
ill, and died on the 20th. On the 18th the defendant instructed an 
agent to purchase the policy if still in the market, authorising him to 
gi?e sixty guineas for it. The agent applied to the attorney, and pur- 
chased it for about that sum. Both the defendant and his agent were 
&ware of the illness, and in the course of the treaty of sale, the attorney 
aaked the agent how much he thought the policy would be worth, to whidi 
he replied, " not more, perhaps, than three quarters of a year's pre- 
mium," which proportion about amounted to sixty guineas. The learned 
Judge observing, << that if the defendant had privately ascertained the 
illness of the assured, and had then treated with the plaintifb without 
communicating the fact to them, they supposing he was still in good 
health, there could be no doubt but that such conduct was grossly dis- 
honourable,'' added << that he had no difficulty in going further, and say- 
ing that if the jury believed the facts as stated, the defendant's conduot 
amounted to a le^ fraud, and he could not set up any title to the pol- 
icy 80 aoquired."(<Q The case of illness may of course give rise to dis- 
putes from the difficulty of measuring the intensity of the disease, and 
deciding what was in fact a concealment. But even in the absence of 
& legal fraud, equity might refuse its aid to uphold the inequitable con- 
tract. 

(a) WatU T. ^mes, 1 De Qex, Mac. & O. 240. 

, (^] Parkes t. Bott, 9 Sim. 388; Goartney y. Ferrers. 1 Sim. 137, as to the quea- 
tion whether the bonuB accruing after the death of the testator, upon insarance 
shares that hare been bequeathed, is to be considered in the nature of income, or 
tt increase of the capital. See Johnson ▼. Johnson, 16 Jur. 714. (Y. 0. B.) 

ic) Turner t. Harrey, Jac. 169; Brealey y. Collins, Yon. 317. 

(d) Jones y. Keene, 2 Moo. k Bob. 348. 

July, 1853_9 
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[*188] •CHAPTER IL 

OONCn&NINa THE STIDXN0S8 OF THE OOITTBAOT WHSB A BALB IB 
XraSOTED OB A UXN OBBATBD, ABD THB BI0B:]S ABB RBMBWB8 Of 
TOB MOBTOAGBBy AS AGAINST HIS UOBTQAGOB. 

1. It is usBftl to effect assignments of policies ef assiiniioe by deeda^ 
of whick forms of assuraaoe precedents, ftpplioable to the seveiml moii 
nsaal transactions of which they are the sabjeot, are asbjoined to 4hiB 
treatise. 

2. In some companies arrang«nents of this natnie may be very readily 
aooomplished by a practice, adopted by them, of accepting a surrender irf 
tthe old policy, and granting a new policy to the purchaser for the nam 
sum, and with the like privHeges, which belonged to the fonner insv* 
aaoe. The conveyance stamp is then unnecessary, the only stamp r^ 
f Hired being the policy stamp upon the policy ; alUioagh wfa«n the con- 
tract is for a mortgage, the mortgage stamp might attach upon any doca« 
ment eJLoeoted as evidence of the conditional natore of the transfer. It 
would, however, appear that, without a Buffieient authorily in the deedcf 
settleuient, the directors of any company would rightly hesitate in being 
parties to such an argument, if the privileges of the old policy were to 
be transferred to the new one, as the grant of such a new policy might 
be allowed ultra vires. In like manner, the purchaser would prefer the 
ovdiaary assignment, a^ he might jeopardise the benefits which he might 
otherwise reoeive from his purchase. 

In « case, in which it was the usual practice of the office^ and, it is pi^ 
r«1R01 *^^^' authorised by its deed of BCttlement, *the following was 
L J added to the conditions of the policy : << Where an assigraent 
of B policy could be made, the dkectors are empowered to accept a 8B^ 
nsder of such policy by indorsement, and to issue, at the cost of the ss- 
sured, in lieu thereof, a new policy of assurance, in the name of the as* 
rignee, or proposed assignee, for the same life, at the same sum, and on 
tfae same terms, as the policy to be surrendered/' 

ft. Dismissing tius method of transfer by surrender, it is to be observed, 
that it is not necessary that a contract respecting personal property of 
this nature should be evidenced by deed, or even by writing, lliere is 
no legal estate to pass, and the case except where it is that ef b mar* 
riage settlement, is not within the operation of the statute of frauds.(a) 
And as any engagement to pay out a particular fund is sufficient to eon- 
stitute an equitable assignment, or give a lien upon a chose in action,(6) 
so any evidence of a contract concerning a poUoy of assurance is sum- 
cieiit to operate as an assignment of it. The form of the instrument is 
immaterial; for example, a deed poll, in the form of a power of attor* 
ney, when executed for a valuable consideration, was eonsidered to 

(a) 29 Gar. 2, c. 17. 

(6) Bodick V. QandeU, 1 De.Qex, Mac. k Q. 7S3. 
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amoimt to an usignmeDt of; or a oovenant or agreement to assign, the 
soms which the donee was empowered to receive ;(c) and indeed, for the 
mere purpose of a tranrfer of the int^st npon a sale, an agreement, an 
iDteiohange of letten offaring and accepting the 8ale,(<^] coupled with 
proof of payment of the purchase money, or eyen a simple receipt, will 
be as effeetnal as the most elaborate deed as a conclnsive evidence of the 
oaitnei(0) The evidence of a mere agreement to charge must, how- 
efw, he clear, for the leaning of a conrt of equity will be against oreat- 
ing partial Aliens, at least in mercantile transactions, upon the r«iqA-i 
atrangth of equivocal ezpressions.(/) I- J 

4. A deed, nevertheless, possesses many advantages over a simple agree- 
ment It is the best and most usual evidence of the complete contract, 
and generallj contains a power of attorney (which, however, need not 
Moenarily be by deed,)(^) and by which payment of the sum assured 
may oft^ be more readily comfpelled in a court of law, and covenants 
for title. To these may be added, in the case of a mortgage, the remedy 
gifon by the oovenant of the mortgagor for the payment of the mortgage 
debt and interest, and the recurring premiums, and that the mortgage 
debt becomes thereby a specialty debt, so as to entitle the mortgagee to 
priority over the simple contract creditors of the mortgagor in the admin- 
istration of his assets upon his decease, in the event of the insufficiency 
of the insurance moneys for its satisfaction. 

5. A well-drawn mortgage deed will, moreover, contain a power for 
the mortgagee to sell the policy, either by public auction or private con- 
tnct, or to surrender it to the office; and also a power, usually termed 
the receipt olause, entitling him to give a good discharge for the pur- 
chiie or surrender moneys, as well as, in the event of the policy becom- 
ing a claim upon the ^tulure of the life upon which it depends, for the 
whole of the in«niince moneys, irrespective of the state of the account 
tt between himself and the representatives of the mortgagor, and wiih- 
oat the concurrence of such representatives, or the persons entitled to 
tbeequity of redemption of the polioy.(A) The ordinary power of attor- 
ney, it will be observed, is not equivalent to the receipt clause. The 
object of the former is to enable the assignee to sue at law, but does not 
lebot the equitable liability of the assurers to see to the application of 
*the money. '^I do not think,'' said the late Yice-Chancellor r:|E-in-i-i 
of England,(t) " that the Court has ever decided that a receipt ■- J 
under the former is to be taken as equivalent to a receipt given under 
tbe latter.'' In that case, there was the ordinary power of attorney and 
a receipt olause inapplicable to the event which had happened. The 
doDor of the power was dead, so tiiat it failed at law, and it was thought 
that the differenoe of language in the two parts of the deed proved that 
it was not intended that a receipt under the one olause should be equiva- 

!•) Beonet t. Cooper^ 9 Bear. 258. 
d) Morgan v. Halford, 17 Jar. 223. (V. 0. S.) 
e) Erans y. Protheroe, 3 De Gez, Mac. & G. 6Y3. 
/) Jones T. Starkey, 16 Jup. 611. (V. 0. T.) 
^) Berkeley v. Hardy, 6 B. A 0. 365. 
A) See Ottley t. Gray, 16 Law J. Chan. 612. 
t) BraEier v. Hndson, 9 Sim. 1. 
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lent to a receipt ander the other. Where, howerer, the power of attor- 
ney is safficiently extensive to rehut the equitable liability, it is con- 
oeived that it may be safely relied on, and where saoh a power is inserted 
in the assignment of a policy upon the life of the asaigaoFi either bj 
way of mortgage or apon trusts, and it expressly deolarefl that the receipt 
of the assignee, or his assigns, in the name of the assignor, his execn* 
tors, or administrators, shall be a sufficient discharge to the insurers, 
without any liability on their part to see to the application of the money, 
it is submitted that the true construction of sudi a power, fidling as it 
does, ex necessitate rei, as a power of attorney by the death of the 
donor, is identical with that of the receipt clause. Of course, whes 
the trusts of the deed are of such a nature as to negative the liability 
of the assurer to see to the application of the money — as for instance, 
when an assignment is made for the payment of debts or for any other 
purpose requiring time and the exercise of a discretion, on the part of 
the trustees, — no express power of giving discharges can be reqaired.(ik) 

6. It would seem that a covenant, to effect and keep on foot an insu- 
rance upon a life, will be construed strictly in like manner as a ooveDant 
to keep on foot an insurance against fire, when found in any inBtmment 
by which any right or indulgence is granted to a debtor. Therefore 
r*iQ9n *^^^^^ ^^® defeasance of a warrant of attorney provided that so 
L J long as a policy of assurance effected in the name of the ereditor 
was kept on foot by the debtor, judgment should not be entered up, or 
execution issued ; and it was stipulated that, upon the fault of the 
debtor, the creditor might pay the premiums, or effect a new policy in 
his own name at the expense of the debtor ; it was held, that upon the 
policy becoming forfeited by reason of the nonpayment of the premiums, 
the creditor was entitled to enter up judgment, and issue executioa upon 
the warrant of attorney, although four days after the policy had become 
void, he being a director of the insurance company, had paid the pre- 
mium, and induced the office to renew the policy ; and a bill to restraia 
the execution, and praying that it might be declared that the renewed 
policy ought to be deemed a substitute for the original policy, was dis- 
missed with costs, (if) 

7. A covenant not to vitiate a policy, will moreover, receive a strict 
but reasonable construction. Thus, where upon the sale of a reversion- 
ary life interest the vendor covenanted that he would at any time or 
times, at the request of the purchaser, appear at any office or offices for 
the insurance of lives in London, or within the bills of mortality, and 
would answer all necessary questions, &c., to enable an insurance to he 
effected, and would not afterwards do, or as fiur as in him should lie, per- 
mit any act, deed, or thing whatever, whereby such insuranoe might be 
avoided or prejudiced^ and in compliance with this covenant he appeared 
at the Bock Life Office, and a policy was issued containing a condition 
that the assured should not go beyond the limits of Europe; but the 
acceptance of the proposal was not notified to him; it was held, that in 

(k) Glynn y. Lock, 3 Drn. k War. 11. 

(l) Winthrop t. Murray, 14 Jnr. 303. (V. 0. W.) 
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the abeenoe of notioe that the policy had been ieraed, an action woald 
not lie for breach of covenant by infringing thia condition, and stress 
was laid upon the generality of the provision for effecting the r»iQq-| 
*poliey.(m) In snch a case, it wonld seem that no greater effect L J 
irill be given than that clearly expressed upon the deed, the Court not 
being stadioos to extend snch an obligation. 

8. In Dormay v. Borrodaile,(n) a policy was assigned to trustees by 
an ante-nnptial settlement, which contained a covenant '< to do and perform 
all snch acts, matters, and things as should be requisite for continuing 
and keeping on foot the said policy.'' It was subsequently rendered void 
bj reason of the assured drowning himself^ when, as the jury found 
(see Borrodaile v. Hunter, 5 Man. k O. 639), incapable of judging 
between right and wrong, and a creditor's suit having been instituted for 
the administration of his estate, a claim was made by the trustees of the 
settlement for the amount insured by the policy. Upon exceptions being 
taken to the report of the Master allowing the claim, a case was ordered 
for the opinion of the Court of Common Pleas upon the question, whether 
the trastees were entitled under the covenant to recover the amount ; and 
the judges certified their opinion that they were not so entitled at 
law.(o) On the one side it was argued that the covenant << to do all acta 
neoeerary to keep the policy on foot," implied a covenant to do no act to 
deetroy it, and that a lunatic might be answerable in damages, although 
not personally responsible for a felony ; on the other hand, that the case 
turned on the construction of the covenant, the words of which could not 
be taken negatively, and that the acts there referred to meant the pay- 
ment of the premiums, and obtaining a license before going abroad, or 
entering into military service, not to the possibility of suicide, which was 
not contemplated. Upon the case coming on upon the equity reserved, 
this opinion was reconsidered, and was confirmed by the Master of the 
Bolls, who remarked, it is said justly, « that covenants are to be oon- 
atmed according to the ^intent of the parties, and then it is r«iQ^-| 
argaed that this covenant must be understood negatively, as if it l- J 
had been that the grantee would not do anything by which the policy 
ahonld be forfeited. It does not appear to me that I can give this efiisct 
to the words of the deed. The subject of the settlement was the policy 
and the money payable thereon, and nothing else; and there are not, I 
think, words to which the negative effect contended for can be properly 
attribated.'' 

9. Of covenants for the payment of premiums, a bankrupt's certificate 
is no discharge, unless the amount recoverable upon the breach could 
have been proved under the bankruptcy. Under the old law, there could 
be no such proof in respect of any sums to fall due subsequently thereto. 
Thus, when upon the mortgage of a policy the mortgagor covenanted to 
pay the annufd premiums, and if he did not do so, and they were paid 
by the mortgagee, that he would repay him the amount, it was held that 
he was not discharged from the liability to pay to the mortgagee the 



i: 



m) Yrse t. Wakefield, 6 M. A W. 442. (n) 10 Bear. 335. 

o) 5 C. B. 830. 



184 bunyon's life assubancx. 

amount of a premium falling due after the bankniptoj and paid by tlu 
latter. '< The liability of the defendant/' obeeryed tbe Gourt, "%o pAj 
the preminm to the inaaranoe offices did not, in oar jndgnenty oonstilqto 
any debt contingent or otherwiae, and, oonseqnentlyi was not proreaUe 
under the commiB8ion/'(/>) Again, where a trader ooTenanted, by u 
ante-nuptial settlement, to pay the premiums on certain asa^ped pdieiei) 
or, if he failed to do so, to repay to the trasteee ihe amount that they 
should pay in respect thereof, it was held that trustees could not prove 
for the amount required by the offices as a commutation of the piemkuni 
to accrue during the remainder of the life of the bankrapt.(9) Tkm 
decisions were upon the 56th section of the 6 G^. 4, c. 16, re-enaekai 
r*10^1 by the 177th section of the Bankrupt Law Gonsolidation *Aot, 
L J and permitting the proof of contingent debtB,(r) and there wen 
similar decisions under the Insolyent Debtors' Acts. Under the Mir 
law, if any trader who shall have become bankrupt alter ihe eommeMS- 
ment of the Act(5) shall have contracted, before the filing of a petitiim 
for adjudication of bankruptcy, a liability to pay money upon a ttrnH^ 
gency which shall not have happened, and the demand in respect tfaeieof 
shall not haye been ascertained before the filing of such petition^ in evvy 
such case, if such liability be not proyeable under any other provisiaD of 
the Act, the person with whom such liability has been contracted shiU 
be admitted to claim for such sum as the Oourt shall think fit. When 
any such covenant is, however, entered into by any person as a suretf 
of an apparently sollFent principal, it would seem that the proof will slill 
be inadmissible upon the bankruptcy of the surety.(0 

10. When the mortgagor neglects to pay the premiums, which an 
thereupon paid by the mortgagee, the latter will be entitled, even in tlio 
absence of an express stipula^on, to interest upon the sums so paid bj 
him, and that whether the payment of the premiums by the mortgagor ii 
esfMressly provided for by the mortgage-deed or not(u) This is a ri|^ 
however, which the mortgagee shares with every volunteer who is entii^ 
to a charge upon the policy for the amount of the premiums paid by hinii 
with interest at 4 per cent., although in the absoice of an express oon> 
tract the payment of such ^emiums for any period, however extended, 
cannot confer a title by purchase to the entire policy upon ^le volna* 
tear ;(v) and every mortgagee or purchaser will thus be entitled to a hen 
upon the policy for the premiums paid by him, and interest thereon at 
the rate aforesaid, when by reason of an omission to give nodce, and ths 
r4<ld61 oonsequent operation *of the Bankruptcy Law, or for any other 
I- -I cause, he is deprived of the benefit of the policy, or postponed to 
another incumbrancer.(i0) . 

11. A mortgage may also be made by a depoeit of the policy, either 



(p) Toppin V. Field, 4 Q. B. 380. 

) In Be Whitmore, 3 De Qez & S. 665; In Be John Foster, 14 Jor. 815. 0. B. 

) 12 A(13 Vict c. 106. («) 12 & 13 Yict c 106, 8. 176. 

t) Amott T. Holder, 17 Jur. 318. (Q. B.) 
«) Hodgson T. Hodgson, 2 Keen, 704. 
v) Bnrridge v. Bow, 1 Y. & CoU. G. G. 583. 
W) Schondler t. Wace, 1 Camp. 487 ; Gibson t. Orerbniy, 7 M. A W. 569, 
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vith or withoat a mdmoraiidam in writing. Tlie mere poeMseion of the 
pdiej will noty indeed, give % ereditor a lien ihereon|(x) particularly 
where thai ftet may be otiherwiae explained, aa in the eaee of a eolidtOTi 
who ordinarilj hohkiiiis clients' title*deed8.(y)* Bat the deposit upon tm 
adTuice of money will, without more, give an equitable lien,(9) and the 
eoainet to charge will be inferred; and the deposit will cover subsequent 
advances, if it appear by evidence that they were made upon the faith o£ 
tbe securilyia) w that the original deposit was continued with an agvee« 
ment for a rnrtiier advance.(6) And in like meaner a policy may be 
ispoflited with a banker as a security for a running account, and the 
d^KMit may be enlarged by a subsequent agreement to secure advances 
made by the bank after a change of partners ;(c) but when deposited for a 
eortain sum it would not give a Uen for a Auriher sum, when the account 
was overdrawn :{d) and it is to be remMubered that in every case it is 
tlie agreement that gives the lien, ttther as expressly shown by a written 
ooDtract or by parol evidence, or necessarily to be inferred from the aots 
of the parties. As the Statute of Frauds does not interfere, there neeam 
moreover to be no reason why the security given by a mortgage by deed 
should not be extended by a parol agreement to oover further advances. 
A ^deposit may also be made io secure.a debt ahready in exist' r*|07i 
«iioe;(e) and that although the debt be due upon a previous vol- ^ -I 
aatary bond, or to the trustees oi a voluntary settlement: and the 
depodt in such a oase, although voluntary, is good in the event of a sub- 
sequent bankruptcy, unless there be frand or insolvency at the time«(/) 
Erery such deposit, however, it will be remembered, to be valid in the 
•vent of bankruptcy, must be accompanied with notice to the office;^) 
ttd, generally speaking, incumbrances will take priority according to we 
eider of dates at which such notices shall have been given. 

12. In the absence of a power of sale, the mortgagee will*be enabled 
to sell through the medium of a court of equity, whether the mortgage 
is by deed or by a simpU deposit.(A) Where an equitable eharge only 
is made (as must be the case in the assignment of a policy,) the propei^ 
form of the decree prima fade will be for a sale.(i) It would seem, 
however, that there may be a foreclosure of a policy, as there may be % 
foreclosure of a mortgage of stock, whether the interest therein be in 
possession or reversionary,(^) or generally of any chattel personal.(/) 
Formerly the choice of the remedy would be with the mwt^pigee ; but 
B0W| by the new Ohanoery Practice Amendment Aot,(m) sect* 48, it ia 
ooacted « that it shall be lawful for the court in any suit for the foreclo- 

(t) Ofaapinan ▼. Chapman, 13 Beav. 308. (y) In re May, 1 Fonb. N. R. MS. 

(t) Morris ▼. Wilkinson, 12 Yes. 196. 

(a) Ex parte Langaton, 17 Yes. 227^ Ex parte Whltbread, 19 Yes. 210» 

lb) Kx parte Hooper, 19 Yes. 479. 

U) Ex parte Kensington, 2 Yes. ft B. 79; Eder.KnowleB, 2 Y. ft Coif. 0.0. 172 

\ai Yaadereee t. WiUia, 3 B. a 0. 20. 

In Ex parte Moontfort, 14 Yes. 606. 

(/) Meggison v. Foster, 2 Y. ft Coll. 0. 0. 336 ; James t. Bidder, 4 Bear. 600. 

If) Ex parte Arkwright, 3 Mont. D. ft D. 129. 132. 

m Shrson v. Morris, 1 Hare, 422. (t) 2 Speuce, 769. 791. 

Ik) Siade ▼. RIgg, 3 Hare, 35; WqmS y. Hanham, 9 Hare, 62. 

(I) Kemp Y. Westbrook, Belt. Sop. Yes. 8. 141. (sa) 15 ft 10 Yid. e. 86. 
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Bore of the eqaity of redemptioQ in any mortgaged property, npoD the 
request of the mortgagee, or of any snbseqaent incnmbraneer, or of tiie 
mortgagor, or any person claiming nnder them respectiyely, to direct a 
■ale of SQch property, instead of a foreclosnre of saeh equity of redemp- 

r«lQftn ^^^°' ^P^° ^^^^ terms as the oodrt may *think fit to direet, and, 
1- J if the oonrt shall so think fit, without previously determining the 
priorities of incumbrances, or giving the usual or any time to redeem ; 
provided that if such request be made by any such subsequent incum- 
brancer, or by the mortgagor, or by any person claiming under them 
respectively, the court shall not direct any such sale without the oonsent 
of the mortgagee, or the persons claiming under him, unless the party 
making such request shall deposit in court a reasonable sum of money, 
to be fixed by the court, for the purpose of securing such terms as the 
court may think fit to impose upon the party making such request" 

18. When the security is composed of land and stock, or persoDil 
chattels, or a policy of assurance, simply assigned as a security, the pro- 
per relief, it has been said, is first to direct that the collateral security be 
realbed, and then to foreclose the real estate, if the deficiency be not 
paid ;(n) but there does uot appear to be any valid reason why the mort- 
gagee should not, if he think fi^ at once proceed to foreclose the whole 
security. (o) In the above named case of Dyson v. Morris,(p) where a 
mortgagee upon making a further advance took a further charge and 
covenant, and also as a collateral security an assignment of a ^liejvpon 
trust to receive the insurance moneys when paycMe^ and thereoui poy the 
mortgage^ it was held that he was entitled to the usual decree for a fore- 
closure of the real estate, and to retain the policy upon the terms of the 
trust, but not to a sale, as he would have been if the policy had been 
■imply assigned as* a security. In this case it will be observed that the 
mortgagee incurred the risk of having the foreclosure opened in the event 
of his resorting to the policy moneys,(^) and that the form of the secs- 
rity was therefore defective, acoording to the principle of the decree, as 
f^iaq-t the creation of a trust, although probably only ^intended to ope- 
I- -I rate as a security, went very far towards depriving the mortgagee 
of the benefit of his collateral security. 

14. In a very recent case(r) there was a deposit of policies on the life 
of one J. J., with an agreement consisting of three instrumente: namely, 
first, a bond for 6000/., tl^e condition of which was, that the mortgagor 
and his representatives should pay the mortgagee, his ezeoutore, admin- 
istrators, or assigns, all moneys advanced by htm or them not exceeding 
8000/. in payment of the premiums of the policies as mentioned in a 
letter then referred to, wiUi interest at 5 per cent, ai the expiration of 
six calendar months after the decease of the assured life: secondly, the 
letter which was endorsed upon the bond, and which stated the agree- 
ment to be that, on the security of the policies, the bond for 6000^ (to 
secure what might be advanced from time to time with interest at 5 per 
cent.,) and an equitable mortgage of certain real estate, the mor^;agee 

ffi) Aahlej r. Ashley, 3 Sim. 19. (o) Wayne t. Honham, 9 Hare^ 62. 

p) 1 Hare, 422. (q) Lockhart v. Hardy, 9 Bear. 349. 

*) Brougham v. Squire, 1 Drewiy, 151. 
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should from time to time adyanoe the premiums to become payable on the 
policies during the life of the said J. J. : thirdly, an agreement reciting 
the bond and letter, and charging the real estate with the scTeral sums 
to be advanced in payment of the premiums with interest ; 9uch several 
ittffM and interest go charged to he paid at the expiration oftix calendar 
wxmihg after the dececue of the said J. J,, the policies to be the primary 
seourity. Upon the death of the mortgagor, after assigning the policies 
for the benefit of his creditors, the mortgagee applied to the court, claim* 
iDg to have his advances and interest paid, and that if necessary the 
policies might be sold, and the agreement rectified so as to conform to 
what was said to be the true intention of the parties. The bill was, 
however, dismissed with costs, on the ground that, upon the true con- 
struction of the three instruments, the mortgagee had no security availa- 
ble upon the policies vntil after the ^expiration of six months r^QOOl 
after the death of J. J., and that there was no evidence by which ^ -I 
to rectify the agreement. 

15. If the equitable mortgagee by deposit be appointed the executor 
of the assured, he will be entitled, although he give a receipt to the 
office as executor and there are specialty creditors, to retain the amount 
of his debt, and the residue of the insurance moneys will alone be assets 
in his hands ;(«^ and an equitable mortgagee appointed administrator as a 
creditor upon tne neglect of the next of kin to answer the citation of the 
ecclesiastical court, will have an equal right in this respect.(/) 

16. Lastly, the mortgagee will be entitled against the mortgagor and 
all claiming under him, including subsequent incumbrancers, to his prin* 
cipal, interest, and full costs of realising his security; and this will be 
trae as well when the mortgage is by deposit, as when a formal assurance 
has been executed, with one exception, namely, where there is a deposit 
unaccompanied by any memorandum specifying the purpose for which it 
has been made, and application to the court of bankruptcy becomes ne- 
cessary; the costs of asserting his title will not then be allowed to the 
equitable mortgagee. But where it is the ordinary custom of business, 
as in the case of a banker, to take no memorandum, it would seem that 
this exception is inapplicable, (tt^ 

17. We may here observe, tnat trusts created either by deed or will 
for the payment of the premiums of a life insurance, are not affected by 
the Thellusson Act, notwithstanding that they may continue for a longer 
period than any of those during which an accumulation is permitted by 
that act. A note of a late case in which this was decided, and which is 
bteresting from the general way in which the law upon this subject is 
ennunoiated, will be found in the Appendix.(v) 

(») Glaholm v. Rowntree, 6 Ad. ft Bll. 710. (t) WiU, Ex. 364. 

(«) Bx parte Moss, 3 De G. ft S. 699. (v) Bassil t. Lister, 9 Hare, 177. 
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[*201] •CHAPTEB III. 

OONOEBNINQ NOTIOB. 

1. As we have already seen, it becomes necessary, after tihe assignment 
of a policy, to give notice of the transaction to the office. No time should 
be lost in taking this step, which shonld be done by serving a formal 
notice in writing, addressed to the directors of the company, npon the 
secretary or some other duly anthorised officer, and obtaining an acknow- 
ledgment of the service either by letter or by an endorsement npon a 
dnplicate of the notice. Where the roles of the company do not allow 
the acknowledgment of notices, the service shonld be personal and evi- 
dence preserved of its having been made. No particular form is requisite, 
provided that it clearly convey information of the claim. 

2. Notice to affect a depositary must be distinct : it is not suffioieDt 
that it should be such as might lead to inquiry, and hence to the know* 
ledge of the fact.(a) 

Thus, where a policy had been assigned to a firm of solicitors, and on« 
of the partners called at the office and made some communication to the 
company, the result of which was that a memorandum was entered in the 
books, — " Letters to C. & W., Chancery Lane, by Mr. C.'s order," it 
was held that there was no sufficient notice of any transfer of interest 
Messrs. C. and W. might have been the solicitors of the assured.(&) At 
the same time, we shall see that when the drcumstances are such as to 
have conveyed a clear notice of the fact to the company through its 
P^QAQ-i 'authorised agent, it is immaterial in what manner the know- 
L J ledge may have been acquired or communicated. Notice is of 
two sorts, — actual notice, which must be proved as any other fact 3 and 
constructive or notice by construction of law, as where notice to an agent 
is notice to the principal, if the agent comes to the knowledge of the fact 
while he is concerned for the principal and in the course of the veiy 
transaction which becomes the subject of the sait.(e) 

8. The question of notice is material for three purposes : namely, (1), 
to charge the office with negligence or fraud, where it neglects to take 
notice, as where after the*receipt of notice it accepts a surrender of the 
policy from the assured, or pays the policy moneys to a subsequent pn^ 
chaser; (2), to determine the priorities between consecutive incum- 
brancers; and (8), to prevent the policy remaining in the urder and dis- 
position of the assured in the event of his bankruptcy or insolvency. 

4. With regard to the two first purposes, the sufBciency of the notice 
seems to stand upon the same footing. If it is such that the insurers 
would be chargeable for negligence in accepting a surrender, it will in 
like manner be sufficient to render them answerable for neglect in reply- 
ing to the inquiry of a subsequent incumbrancer ; and this may be thought 

(a) Humberstone ▼. Chase, 2 T. ft Coll. 209. ib] West y. Reid, 2 Hare, 249. 
(c) Hien ▼. Mm, 13 Ves. 120. . 
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3 the Boffioieiioy of the notice for tbe seeond pvrpoee. 

^^ueefcion etands vpon ea enlaielj differenl footing; for 

-^ insorere will prevent ike policy remaining in the 

the banknipti the qneetion in each case is not 

'Atioe WBB given, bat whether the jniy, upon 

'ider that the policy was in hia reputed 

/' 7^^5^^^^^ true owner. The objeet of the atatntea 

V '^^^^^^S^NJVrf^ "^ credit by reason of their apparent 

'^S^yi^^^^^ <> "^ly tiieir own. The law thua 

%/. >^'\V"Hv^-5# Jr, for allowing hia pro- p^^„ 

V ^ >^^ V^J^^ '^** it may be the means, L ^"*^ J 

y y^J^*^^^^^ * <*®**"^g*^*o*i''^^'^"«^*J*«w)therj 

''^'^^*^ /ermissioni or the foot of the benefidai 

^^' A 'C^% ^easons for these raaotments do not apply.((2) 

" .^ u a notice to the company ; the mere knowledge 

^"^ yhen the office is a mutual insurance office, of one 

jQrerS; is not sufficient.(e) Upon the receipt of the 

.4 618, that is the company, are bound to take cognisance of 

^aey do not, may become UiemadTes responsible; but this 

^ case, it would obyiously be a great iigustice if a liability could 

unded where no authority to create the responsibility is giyen : hence 

^ notice, to affect the company, must be giyen to the directors or 

aiutfiaging partners, who are duly authorised to conduct its affairs, or to 

eama agent by the oonstitutiott of the company appointed to act for 

th/^noL in this respect; but notice to an agont will not afieot the company, 

vsaleas he is duly authorised to receiye it. Notice serred upon the board 

ooUeotively is clearly good notice, for the board represents the company } 

and a notice to an authorised agent is good notice, for he, in like man* 

ner, represents the company for this purpose. The principal officers of 

the eompany, such as the secretary ot actuary, may be assumed to be its 

its to receive notices : thius, where a letter was addressed to the secre* 

y by an equitable mortgagee, by deposit, in the following terms :— * 

^ Sir, lam holder of the undermentioned policies^ and shall feel obliged 

if you will infoma me what sum the office will give if they are deliTued 

op to "be cancelled, with the consent of the parties'' — it was held that this 

waa a sufficient notice.(/) But *the mere mention of the &ot pMAin 

of the assignment to one of the clerks upon paying the annual I -i 

pvBBuam, it not appearing that sudi mention was intended as a notice, 

or was such as the clerk would think necessary to report to his principal, 

was held to be no notice to the office.(^) The distinction between a notice 

to an agent authorised and unauthorised for this purpose, is clearly ex* 

pIsHiied in a late case in the Queen's Bench. In this casCi a creditor, 

ootMsenting to advance a sum of money up<m the security of (among other 

thingB) ^ policy to be effected upon the Ufe of the debtor, gave direetbna 

to Ids attorney, who was an agent of the West of England office, to effed 

[d) Edwards ▼. Scott, 2 Scott's K. R. lee, 1 M. & G. 962. 

re) Thompson y. SpierSi 13 Sim. 469; Martin y. Sedgwick, 9 Beay. 333. 

[/) Sz parte Stright, 2 D. A( G. 314. 

[y) Sx parte Curtis, 4 D. A 0. 354; Edwards v. Scott, 2 Scott's N. B. 266. 
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the policy, and whioh he aecordingly did in the name of the dehtor, bat 
handed it oyer to the creditor without it ever haying oome into the pos- 
session of the debtor. In an action to recover the sum assured from 
the office, the plea of the bankruptcy of the assured was raised; and 
the question thereupon was, whether the policy was in the order and 
disposition of the bankrupt at the time of his bankruptcy. The jury 
found that the agent did not mention at the head office, to those there 
conducting the business, that the creditor was the beneficial owner, but 
that the company had authorised their agent to receive notices on their 
behalf, and had thereby agreed that a notice to him should be as valid 
as a notice served upon them at the head office. A verdict was there- 
upon found for the plaintiff. Upon a motion for a rule to show cause 
why there should not be a new trial, on the ground of misdirection, and 
that the verdict was against the weight of the evidence. Lord Denman, 
0. J., in delivering the judgment of the Court, said : "It has been con- 
tended for the defendant that a notice ought to have been sent to the 
head office, and that a notice to such an agent as the attorney was not 
sufficient; and £z parte Henessey(A) was cited. But on referring to that 

[*^0^1 ^'^^' ^^ ^appears that the Dublin Company expressly forbid their 
-i agents in the country to receive notices of assignments of poli- 
cies ; and therefore such a notice to an agent at Cork was void. But ss 
the West of England Company are found by the jury to have given autho- 
rity to their country agents to receive such notices, the case has no appli- 
cation. It was further contended, that the creditor communicated to the 
attorney in his capacity of attorney, and not as agent for the insurance 
office. But when the two capacities are united in one person, a notice re- 
ceived in one capacity, for the purpose of being transmitted in the other, 
is an effectual notice in both capacities.''(i) 

6. It will be observed from the last case, that a formal notice is not 
required, much less a notice in writing: it is sufficient if the fact is com- 
municated.^^) It would also seem to be unimportant that any partioa- 
lar form ox notice or transfer is required by the rules or deed of settle- 
ment of the company ; the rights of the assignee and the liability of the 
company do not arise on contract, but from the common principles of 
equity, which create a responsibility in any person who knowingly and 
deliberately participates in the wrongful act of another. Thus, when a 
mortgage of shares in an insuranee office was made in a form different 
from that prescribed by the deed of settlement, and the deed contained a 
clause to the effect that the company should not be bound by any tnut 
or mortgage, and that the cestui que trust or mortgagee should have no 
rights but through the trustee or mortgagor, and that no transfer should 
be made but by a deed in writing in a prescribed form, and that in the 
case of a proprietor his assignee should be proprietor for all purposes, 
and no transfer was therefore made, but the following memorandum was 
affixed in the office books : << Not to be transferred : see H. and Co.'a 

(A) 1 Connor k Lawson, 66. (t) Otde r. Lewis, 9 Q. B. U2. 

{k) Tibbits ▼. George, 6 Ad. k B. lOT; Bmitli v. South, 2 D. is H. 231. 
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notice." Od the bankruptcy of the mortgagor it was held that a suffi- 
oient notice had been gi7en.(^) 

*7. The case of Gale v. Lewi8(m) is moreoTer extremely import- r^en aa-i 
aatj as showing that the company may be affected by constroc- L -I 
tire notice; bat it is not very dear to what extent the principal may be 
earned, nor does it necessarily follow from the case that the knowledge 
of the agent wherever acquired would affect the principal. On the con- 
trary, the doctrine of oonstmotiYe notice in its ordinary form of applioa- 
tioD requires that the notice should be given in the same transaction, or 
it least that it should have been received so shortly before the time at 
which the agent is acting for his principal,(n) that it must necessarily 
have been in his mind at the time, and hence a duty have arisen on his 
part to communicate it. In the case of Gale v. Lewis the notice was 
thus acquired, and it was the duty of the solicitor to communicate it to 
the company, and the mortgagee might assume that he would perform it. 
The present disposition of the Court is not to extend this doctrine; but 
it woiild be doing so far beyond its present limits to assume that the 
mention of the fact to an authorised agent at the time when he was not 
acting in his official capacity, and when the communication was not given 
to the mtent that the notice should be recorded, would be notice to the 
. company. 

8. When the agent is himself the party pledging the policy, it maybe 
aasamed that from the nature and justice of the case a general license to 
receive notices would not include notices respecting his own policy. The 
onus, moreover, of giving the notice is on the assignee, and his omission 
to give it to any other person than the assignor would seem to be ex- 
pressly within the doctrine of Dearie v. Hall,(o) that the neglect to give 
notice is giving credit to the assignor or borrower. And the same prin- 
ciple would apply when the agent was the assignee. His omission to re- 
cord the assignment would seem to raise an equal equity in favour of any 
subsequent incumbrancer. 

*9. Whether notice to a single director is notice to the com- rttiA^i 
pany is not perhaps very easily determined. Notice to one of L J 
seyeral trustees is sufficient at least during his lifetime for all purposes, 
for the fund could not be distributed without his assent; but this reason- 
ing does not hold good as regards a single director. In most cases, more- 
oyer, he would have no agency to bind the company by his individual 
act. Nevertheless, he is one of the managing body, and it may be as- 
aamed to be his duty to record a notice given for that purpose. In one 
ease in bankruptoy,(|>) the bankrupt, being one of the directors of a life 
office, deposited his policy effected in that office with his bankers as a 
ooUateriid security for advances, one of the bankers being one of the au- 
ditors of the assurance office; and it was held that there had been suf- 
ficient notice of the transfer of the bankrupt's interest in the policy. 
This case, however, it is submitted, cannot be relied on; the onus of giv- 
ing the notice lay with the bankers, and an auditor is certainly not the 

il) Bx parte Masterman, 2 Mont, k Ayr. 211. (m) 9 Q. B. 742. 

n) Sng. Yendors, p. 1043, 11th edit (o) 3 Bus. 24. 

P) In the matter of Baikes, 4 Dea. k Gh. 412. 
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agent of ihe compan j for the purpose of reoeiying notice of asedgnmenti 
even assaming that, if he were so, his knowledge in snch a ease would be 
constructire notice to the company. 

10. Where a policy has been mortgaged to secure a partfcnlar sum, 
and notice has been given, it would seem proper that a fresh notice 
should be given upon a further advance between the same parties, to pre* 
vent a subsequent incumbrancer, who has notice of the first mortgage 
only, claiming priority over the fdrUier charge. But as regards ^e 
question in bankruptcy, it is not necessary that when a policy has been 
deposited by way of security a distinct notice should be given of each 
consecutive advance, and that notwithstanding a change in the firm 
of one of the parties prior to the later advances ; and the law would seem 
to be the same as regards successive liens, where the company has re- 
r*20R1 ^^^^ ^ notice *that the deposit is to secure a running account 
L -I When the policy is, moreover, pledged by a purchaser from the 
assured, it would seem that the office will still be the party to whom the 
notice should be given. These latter propositions appear to have been 
determined in a late case in bankruptcy. 

A trader deposited two policies with his bankers, with a memorandum 
in writing explanatory of the transaction, to secure a running account 
One had been effected by him on his own life, the other, effected on die 
life of another person, had been assigned to him by the assured by way 
of mortgage only. Notice of the deposit was given to each of the insnr* 
anee offices, but not to the mortgagor, of the latter pdicy. The d^KMn- 
tor then took his son into partnership with him, and the documents re- 
mained in the custody of the bankers, upon the understanding that they 
were to be a security for the balance due to them from time to time from 
the new finn. No further notice was given ; and the bankruptcy ensn* 
ing, the question was, whether the policies were in the order and dispo- 
sition of the elder bankrupt, except as to the debt due from him alone, 
at the time of the change of the firm. The Chief Judge of the Court of 
Beview was of opinion, that, as to the first policy, although no notice of 
the variation of the agreement had been given to the office, it was nevor* 
theless not in the order ^ and disposition <^ the bankrupt^ tiiat being 
effectually prevented by the prior notice rendering it impossible to deal 
with the policy without inquiries.(g^ He also expressed a similar opin- 
ion without regard to the second policy; and this would seem to follow, 
for no person could with safety deal with the mortgagor without inquiry 
at the office, and he would then ascertain the lien ; but there is some lit> 
tie difficulty in following the reasoning of the argument and decision, so 

r*20Ql ^ ^ i^ ^^^ ^P^^ ^0 principal laid down in ^Jonea ▼. Oib- 
L J bons,(r) which was a case of the transfer of a mortgage of real 
estate without notice. Perhaps it may be thought that the decision may 
stand without that authority. 

11. An important question may be raised as to the duty of Ae 
insurers, in answering questions concerning the notices received by thcDi 



(: 



q) Bx parte Banteit, 1 De Ckz's Oases in Bankraptcy, 194. 
r) 9 Vea. Jnn. 410. 
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and giving information when inquiries are made by intending mortgagee! 
or pnrchasers. The role appears to be — (1)^ that it is the duty of the 
iasorers to answer all inqniries made boni fide for this purpose; (2)| 
tiiat it is not obligatoiy npcm them to Yolanteer information^ unless^ from 
the terms of notice or jnqniry, they are distinetly informed of a state of 
&ot6 in which a peonniary Loss wonld be sustained by reason of their 
withholding it. 

The author is not aware of any deeisions ezpiessly in point in which 
inniance offices were interested^ but the results appear to flow from the 
doctrine laid down in the very recent case of Mangles ▼. Dixon^ in the 
Hoose of Lords.(«) In this case, at the time of the execution of a char* 
ter^party, an agreement was signed; under which the owners became^ 
IB effect joint adventurers with the charterers. The owner, without 
moitioning the agreement, assigned the charter-party (which was a chose 
in action assignable in equity only) to his bankers as a security : the 
bankers gave notice of the asugnment to the charterers. A loss 
ooeorring upon the adventure, the question was, whether the assignees 
were entitied to the full freight, or whether the charterers were entitied 
to set off the share of the loss sustained : the House deoided in favour of 
the charterers. Lord St* Leonard's, C, in delivering judgment, observed : 
<< If there is one rule more perfectly established in a court of equity than 
another, it is, that whoeyer takes an assignment of a chose in action takes 
^it Bubject to all the equities of the person who made the assign- p«o-ini 
ment The rule applies when there is no notaco : the assignee *- J 
takes with all the liabilities of the assignor. He gives notice of the 
assignment. But when the notice was given, was it incumbent on the 
charterers to write back to the bankers and tell them of the additional 
document ? Li the first place, who b to inquire and to take the trouble 
in these cases? Who ought to do that? Why, the person who 
ought to do this is, undoubtedly, he who is fixed with the liabili- 
ty. If he desired to remove that liability, he ought to have made 
due inquiry, and, therefore, prima facie at least, the loss ought to &11 
upon him who, having the duty to inquire, has not though fit to do so. 
He has no right to speculate whether he shall obtain an answer which 
msy disclose circmstanoes which he is not desirous to know; and if there 
is to be a loss, the loss ought to fall upon him who, being subject to the 
liability, and having to remove that liability, if he can remove it, ought 
to inquire and does not inquire. I must take care to guard myself on 
this important point, as not for a moment meaning to say, that if that 
notice of the bankers had shown that they had been deceived, that they 
were advancing money upon a ground which they misunderstood ; and 
if the charterers had stood by, well knowing that circumstance, and had 
been silent, the result would have been the same : I acknowledge that 
the case would have been different. It would then have been inoumbent 
upon the charterers to disclose the real circumstances of the case. It ia 
^^^rtainly a new point. I admit that the books do not establish the rule; 
but I think the principle perfectiy clear that, when there is no fraud; 

(«) 3 House of Lords OsseSi 702. 
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nothing to lead to the oonclasion in the mind of the party who reoeives 
the notice, that the party who gives it has been deceived, and is likely 
to sustain a loss, I say it is clear that the former is not bound to volunteer 
information. I conceive that equity will not require the parly who re- 
ceives the notice impertinently almost to interfere between the (wo parties 
r^^lll ^^^ ^^^^ ^^^^ behind his back, *and also have never made any 
L -I communication to him, or even seen him on the subject. Is he 
to assume that a fraud will be committed V 

12. As may have been gathered from thb and the preceding chapter, 
it is not optional for the company either to disregard or to register 
notices of assignment served upon them. After due notice it becomes a 
quasi trustee fbr the assignee, or at least a depository with notice of a 
trust, and is liable in equity for any misapplication of the fund to which 
it is a party. This is a liability attaching upon the company, not in con- 
sequence of any peculiarity of insurance law, but arising from the ordinary 
doctrine of the Court. It may be illustrated by an extreme case lately 
decided at the Rolls, in which a woman prior to her marriage, being 
entitled to a sum of money in the hands of A. B., the same was assigned 
by the settlement then made to trustees, upon trust, when thereunto 
requested by the intended wife, by any writing under her hand, to call 
in and invest the fund, which was to be held by them upon the trusts of 
the settlement. Notice of the settlement was served upon A. B., and he 
was furnished with a copy of it, and thereupon gave to the trustees a 
promissory note for the amount. He subsequently, after many remon- 
strances on his part against such an application of the trust funds, and 
after receiving written notices from the trustees requiring him to make 
the payment, but without any request in writing by the wife to him or 
the trustees, paid the money in part to the husband and in part to the 
trustees, believing, as was the fact, that they intended to advance it to 
the husband, by whose bankruptcy the larger part of it was lost : it was 
held, that A. B., as well as the trustees, was responsible as being a party 
to the breach of trust in the application of the fund.(<) And not only 
will the insurers be compelled by a Court of Equity to take notice of the 
assignment, but even at law, where the action is brought by the assignee 
ni^191 *^^ ^^^ name of the assignor after proof of notice of the assign- 
L J ment, the Court will refuse to allow a plea of release or payment 
to stand.(tt) Hence, it will be observed, that it is at the peril of the 
company to disregard notices of assignment served upon it. There can 
be no doubt but that if it were to pay the sum insured to the executors 
of the deceased, having notice of a prior assignment or lien, it might be 
compelled to pay the money over again to the party having the better 
equity, and that although the policy might have found its way back 
to the assured, and been delivered up to the company with a receipt by 
the parties, in whom at law the right to sue and give a discharge was 
vested. 

13. An attempt has been made to escape from the liabilities thus 

it) Andrews ▼. Bonsfield, 10 Beav. 611. 
«} Chitty on Contracts, 605, 14 Jar. 831. 
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trisiog^ by inserting a clause in the deed of settlement or in the policy, 
expressly to rebnt them. And in one case in a private Act, amending 
tlie deed of settlement of a life office, the olanse was added to the provi- 
ttons of the deed : the section of the Act was as follows : — " And be it 
enacted, that in regard of any policy or annuity which after the passing 
of this Act shall be issued or granted by the company, the deed of settle- 
ment of the company hereinbefore recited shall be read and constmedi 
aod have force and effect, as if the following proviso had been inserted 
therein ; that is to say, < provided always, that in all cases where any 
policy or annuity which shall be issued or granted by the company, shall 
either originally or at any time be or become subject to any trust or trusts 
whatsoever, the receipt of the trustees or trustee for time being shall, 
notwithstanding any equitable claim or demand whatsoever of the person or 
persons beneficially entitled to the said policy or annuity, be a good and 
sufficient discharge for the money which may become payable in respect of 
the said policy or annuity, and shall discharge the company and the mem- 
bers thereof from all obligation of seeing to its application, *or tmiq-i 
firom being answerable for its misapplication or nonapplication/ " {v) *- J 
The effect of this section, it will be observed, is not to enact the clause in 
&vour of the company, but simply to insert, quantum valeat, in the deed of 
settlement. 

It is extremely important for companies adopting such clauses that 
their true construction should be ascertained. If it is that they simply 
express the rule in equity when no notice is given, and all notices re- 
ceived are duly registered, no evil can ensue, and cases may arise in which 
they may be found convenient in practice. If they have a more exten- 
sive operation, it should be ascertained whether the trustees referred to 
mclade, as a class, trustees by construction of equity, such as the assignor 
of a policy upon a sale, or express trustees only, and to what extent the 
rights of the cestui que trust are bound by them. Taking the general 
case of trusts, as well constructive as express, it is clear that the assured 
is not entitled to stipulate that his receipt shall be a good discharge not* 
withstanding he may have assigned the policy, such a provision being oon- 
tniy both to justice and sound policy, and the rules forbidding a res- 
traint upon the alienation of property belonging to persons sui juris. Is 
then the office, in order to avoid future trouble and responsibility, en- 
titled to make it a condition previous to the issue of the policy, that suoh 
a provision shall be inserted in it, the effect of which is to make the 
assignor an express trustee for the purchaser, with an irrevocable power 
of giving receipts for the sum assured ? The rule that the purchaser 
can only claim, subject to the equities to which the policy would be sub- 
ject in the hands of the assignor, is obviously inoperative in this case; 
for if this is an equity, it does not arise until after the assignment. Is 
it, however, a condition of the policy or term of the contract inteparable 
from it, so that the benefit of the contract can only be enjoyed subject to 
it? The reply to this appears to be '''that although the insurers r«oi4-i 
and assured may stipulate inter se, the contract itself does not ^ J 

(9) 12 k 13 Vict. c. 70y 8. 36. (Local and Personal) 

July, 1863.— 10 



146 bunton's life assubanos. 

assume that the policy is assignable. That the benefit of it is tnnsfen- 
ble arises from a rule of equity dehors the stipulations of the policy, and 
uncontrollable by them ; and ^e liability arising from notice is so equal- 
ly. This construction of the clause would doubtless be a surprise upon 
a purchaser, who should find that in the teeth, so to speak, of a notioe 
from him, the sum assured had been paid to the yendor or his representa- 
tives. Its operation Is very different from a receipt clause in a mort- 
gage which depends upon the right of the mortgagee exercising it; and 
if it is compared to that of the receipt clause in a settlement or will over- 
riding all the trusts contained in it, it is to be observed that when sudi 
trusts are created and tlie entire beneficial interest centres in one putj, 
he can terminate the trust at his pleasure, so that its execution would be- 
come a breach of trust on the part of the trustee. Again, the com- 
pany, it is true, is not a trustee but a depositary only, while the as- 
ngnor becomes a constructive trustee for the purchaser. Now, it is oissr 
that whenever a party paying money or conveying a legal estate so sets 
as to sanction any act by the trustee to the prejudice of the cestuis que 
trust, he thereby becomes a party to the breach of trust and is answem- 
ble for itf{v)) aocordiiig to the equitable rule that when an act is abreadi 
of duty by me trustee, it is very fit that those who deal with him should 
be affected by an act tending to defeat the trust of which they, have 
BOtice.(aA And, so far from its being the duty of the assignor to 
receive tne amount assured, it is actually a breach of trust or fraud on his 
part to do so. Can then the office, having notice from the cestui que 
trust not to pay, — ^for such is the effect of at least every express notioe 
of assignment,— make such a payment with safety, and can it be entitled 
r^o-iFTi ^^^^ the creation of the relationship of trustee and cestui que 
I- J trust, but in anticipation of it, to stipulate that it shall be enti- 
tled to do so? In the case of express trusts arising out of oontraots to 
which the insurers are not parties, the same argument is in a great 
measure applicable. The power to give a recdipt as against cestui que 
trusts flows from the contract under which they are entitled; but wheie 
they are purchasers, the clause is no term of ^eir contract| althou^ it 
may perhaps be otherwise where they are mere volunteers elaiming un- 
der the assured. The rule Uiat every express trustee should hare power to 
give receipts, may be very convenient in many cases, but ihe principk 
£a8 been most distinctly rejected by the legislature in the repeal of the 
7th & &th Vict. c. 76, s. 10. It is given to the Bank of England, but 
OB public grounds, by act of Parliament; and it may be thought that 
any attempts by a private company, when no such grounds eadst to pass 
A special enactment in its own favour, must signally fail. The latter 
question may not be without difficulty, and the clause carries with it ood- 
sidesable weight, as having originated under the sanction of an eminent 
conveyancing auUiority, and having been very extensively used. The 
foregoing suggestions are therefore offered to the reader for his consid- 
eration, not as a statement of the law. The subject, moreover, would 
not have been dwelt upon at any length had the author not been informed 

\ 
Iw) Angler y. Stannard, 3 Mr. & Eeea, 571. 
(x) Bailfbnr t. Wellandj 16 Yes. 156. 
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that an impreBsion eziflted that anoh a provision relieved the insurers 
from all responsibility, so that some companies, relying upon it, have 
habitually neglected any registration of the notices served upon them. 



♦CHAPTER IV. [*216] 

CONdBNING ADVANOSS BT INSURANOS OFnOKS, BT WAT OF MOBT- 
GAOl CPOM THBIB OWN POUOIKSi WITH OB WITHOUT ADDITIONAL 
SEOUBITY. 

1. 81NOB it is the province of insurance companies to accumulate the 
sa^Dgs of thdr members, we may next consider them in the character of 
capitalists, and that of a very important class. Uniting the resources 
of many thousand contributors into one fund, they are capable of carry- 
bg out transactions far beyond the powers of private lenders of money. 
Colonial loans, when guaranteed by the legislature of this country, have 
been repeatedly taken by them ^ sometimes an entire loan by a single 
society. Their importance to the landed interest^ as affording the means 
of raising large sums of money upon mortgage upon the best possible 
terms, and with the certainty of honourable treatment, has been more 
than once acknowledged in debate in the House of Commons. It is, in 
fiust, a case of frequent occurrence, that a great hinded estate, burthened 
with a variety of incumbrances, many of them bearing interest, at a rate 
exceeding the current annual value of money, is retrieved, and its pos- 
sessor rescued from ruin, by the assistance given by an insurance office 
in paying off the accumulated charges, and capitalising them in one prin- 
cipal mortgage, at a moderate rate of interest. In one such case men- 
tioned in ^e books,(a) one of the numerous incumbrances was a mort- 
gage made to trustees, for securing a sum of 344,0002., advanced by a 
number of private individuals in different proportions. In another, 
*whioh came under the notice of the author, the sum of 260,000/. r:|roi7-| 
was lent upon the life estate alone, the total advances exceeding L J 
half a million of money. The company, moreover, while able to ^ve the 
borrower the full benefit of a low rate of interest when occurring for a long 
series of years, being in itself unaffected by the hazards of commerce, is 
nnder no necessity of calling in its advances when a crisis happens in 
the money market; but is content with a reasonable increase in the rate 
of interest to be paid. In some offices the interest upon their mortgages 
flnctoates with the price of consols. In such cases it is not, it is be- 
lieved, usual to encumber the mortgage deed with any stipulations to 
this effect, but the highest legal rate, vis. 6 per cent., is reserved, and 
the borrower trusts to the rule of the office, which is generally embodied 

(a) Damer liord v. PortarlingtOD) 15 Sim. 380, 2 Phill. 30. 



148 bunton's life assurangi. 

in a clause of the deed of settlemcDt, or in the bje-law of a general me^t- 
ing.(6) 

2. Life policies, moreover; form a very important part of a mortgage 
Beonrity made upon an estate for life or other limited period, or which is 
enbjeot to any of those contingencies which, as we hare seen, are nsually 
insured against. Such securities are much in favour with insurance com- 
panies, since in them is, at the same time, found a profitable inyestment 
for their capital, and an extension of their business. They produce a 
higher rate of interest than fee simple securities, and justly so, for thej 
are more difficult to realise, and some risk at least is run of the infirioge- 
ment of the conditions of the policies, particularly when some of the 
policies are effected with other companies than that making the adyance; 
added to which may be taken, quantum valeat, the risk of the inaohencj 
of the assurer8.(c) The policies thus effected, unless covering a mere 
contingency, are rarely commensurate in existence only with a loan ; but, 
afler its satisfaction, are more often treated as an investment, and 
r«91ftl '^^^^^ by the borrower to their termination *with the life of 
L -I the assured. On the common case, where the mortgage is, upon 
a life estate, and the remainder, either in fee simple or fee tail, is in the 
eldest son of the mortgagor, it is very usual, upon hb majority, to chaige 
the debt upon the fee, to obtain the benefit of a reduction in the rate of 
interest : but in such an event the policies are rarely surrendered ; thej 
become a family property, and ought, in justice to the remaindermau, to 
be kept up. 

3. When policies are effected for the occasion it is usual to do so in 
the names of the mortgagees, in order that, the legal interest being vested 
in them, they may the more readily compel payment of the insurance 
moneys when due. The mortgage-deed should, nevertheless, contaiQ the 
usual receipt clause, rebutting any equitable liability to see to the applica- 
tion of the money attaching by reason of any notice of the mortgage 
security given to the office. When the policies are already in existence 
they should be assigned by a separate deed, to obviate the necessity of 
the production of the mortgage-deed, which is often of great length, and 
may become one of the title-deeds of the estate, or of separate covenants 
with the* respective companies for its production. The separate deed, 
comprising the policies alone, will then, on the death of the assured, be 
deposited with one of the companies, while the others will nsually be 
satisfied with such a deposit and the delivery of attested copies to 
themselves. 

4. The company making the advance will not, as regards the policy 
effected with it, be in a different position to the other insurers, but will be 
entitled to the full benefit of the conditions ; and if the premium is not 
paid the policy will lapse in like manner as if effected by a stranger to 
the mortgage contract ; neither will a subsequent demand of the premiom 
revive the forfeited policy, unless followed by payment. In one case a 
court of equity declined to deprive the office of the benefit of the fb^ 

(b) See Appendix for form of such a resolution. 

(c) O'Brien ▼. Lord Kenyon, 6 Exch. 382. 
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ftttore, although at the time of the death of the asgnred actions had heen 
broaght to recover the premium unpaid, ^holding that, if there rcoigi 
bd been a revival, it was neutralised hj the refund to pay. The *- -1 
death of the assured was, then, no bar to an action for the principal and 
infteiest due.(<2) 

5. It may be observed that, formerly, advances of money upon the 
seeurity of life interests were generally made by way of annuity, the 
anntial payment being calculated at an agreed rate of interest, with the 
addition of the amount of the annual premiums necessary for insuring 
the life of the grantor of the sum advanced. It was then left to the 
option of the purchaser or grantee to insure or not. Sometimes it was 
expressly stipulated that an insurance should be effected, and a right to 
repnrchase was given to the vendor j but the great distinction between 
such transactions and mortgages upon life interests coupled with policies 
is, that in the former there is no personal liability attaching upon the 
person raising the money, except for the payment of the instalments of 
the annuity, while in the latter he is personally responsible for the pay- 
ment of the principal advanced. The cases in which annuities are now 
usually resorted to are those in which it is desired to evade the usury 
kws, and to obtain a higher rate of interest than that allowed by law 
upon real securities ; for the money not being a loan, and the principal 
being put at risk, the statutes of usury do not apply.(e) The Court will 
not in annuity tnmsactions investigate the terms on which the annuity is 
granted, for the purpose of ascertaining that no more than the legal rate of 
interest is obtained, although if the terms are so extremely inadequate as 
to satisfy the conscience of the Court, by the amount of the inadequacy, 
that there must have been imposition or pressure amounting to oppres- 
sion, it will set aside the securities.(/) 

*In such a case this rule is not affected by the assignment of r^nocn 
old policies to the purchaser, the object being to save in the t. J 
amoant of the premiums ;(^) nor by a covenant on the part of the 
grantor of the annuity to effect the policy and pay the premiums. (A) In 
these cases the policies were held to be the property of the purchaser on 
the death of the grantor without redeeming. 

6. Beversionary interests are often proposed to insurance companies as 
securities, with an arrangement that the contingency, if any, should be 
ooyered by an insurance ', but are objectionable, as providing no income 
by which the interest and premiums may be paid during the life of the 
tenant for life, — an objection poorly compensated by the power of sale 
which always forms part of such a mortgage-deed. A mortgage, indeed, 
in the usual terms is in such cases generally rejected, and the transaction 
takes the form of the sale of a reversionary charge, or of a post obit, or, 
where the borrower is the tenant for life only, of the sale of a reversionary 
annuity subject to repurchase at any time after it falls into possession, 
upon the payment of a gross sum specified as the redemption-money. 
Such transactions, as will be noticed in the next chapter, are liable to all 






d) Edge V. Doke, 18 Law J. Cban. 183. (e) Morris ▼. Jones, 2 B. & 0. 232. 
/) UDderhill y. Horwood, 10 Yes. 217. (ff) Morris y. Jones, 2 B. & C. 232. 
Holland y. Pelham, iCkJ, 575; In re Naish, 7 Bing. 160. 
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the hazards attendant apon the purchase of reversionary interests. When 
companies; however, make it a part of their bnsiness to grant annnitiesy 
it will very often be easy for them to carry out a mortgage transaction 
upon the security of a reversionary interest, whether vested or oontingenti 
by granting a policy to cover the contingency, and an annuity sufficient 
to pay the intermediate interest both on the purchase-money of the 
annuity and the sum advanced and the premium of the policy, and taking 
a mortgage upon the policy annuity and reversion for a sum equal to the 
aggregate of the sum advanced and the purchase-money of the annuity. 
Such a transaction would recommend itself to the insurers, as enabling 
r*^911 ^^^ ^ ^ ^their own terms without being subject to the rule of 
L J equity requiring the purchaser of a reversion or reversionary sum 
to show that he has given the market price for it, and to the borrower, 
in that he would not only avoid the apparent sacrifice of a sale, but in 
comparing it with the sale of a reversionary charge he might find hfan- 
self the gainer by the right of claiming the policies as his property subjeoi 
to the loan. It will, moreover, occasionally enable a company to secure 
the policy, its presumed object in such a transaction, notwithstanding 
that it may possess no power to invest in the purchase of revenuons. 

7. A practice has of late years sprung up among some companies of 
making advances upon the security of the bond of the borrower and two 
or three sureties, upon condition that he shall efiect an insurance upon 
his life for at least double the amount advanced, depositing such policy 
as a collateral security. In some cases there is the further stipulation 
that the sureties shall also efiect insurances upon their lives in the office 
of the lenders. Where the assured have occasion for li^ policies this 
may be one of the most economical ways of raising money upon personal 
security; but where the intention is to abandon the policies at the expi- 
ration of the short term for which alone the advance is generally stipu- 
lated to be made, such a transaction becomes simply the machinery for 
obtaining a higher rate of interest than 5 per cent, upon the loan. It is, 
however, altogether a question of intention ; and the excess is not veiy 
easily calculated. The insurance itself has, as we shall see, been consi- 
dered in a court of law as equivalent to the premium paid, and moft 
offices repurchase their policies, so that the entire premium is not for- 
feited; but the sum thus given for the surrender is rarely the true or 
mathematical vadue of the policy, and the risk for the short term of the 
loan, being that of the failure of a select life which has been tested by 
a medical examination, is much less than the average risk deduced from 
the tables, and therefore, even assuming the mathematioal value allowed^ 
r*2221 ^^^ ™^ actually incurred, including the bright of continuing the 
>- -I insurance, which might be rendered valuable by the deterioration 
of the life, is not equivalent to the ultimate cost of the policy. 1\) the 
individual raising the money such nice calculations scarcely iq>plyi for it 
is as onerous to him to purchase an insurance that he does not want as to 
waste his funds in any other unnecessary expenditure. This is the 
objection to the scheme. Losses must occasionally occur upon loans for 
which the security is solely personal, and these must be met by increased 
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piofito or a higher rate of interest This Is, of oonrsey true in all tran»- 
MtionB in which a higher rate of interest is paid than 5 per cent. The 
rate will always vary with the validity of ihe seonrity, and hence politi- 
(a1 economists object in principle to the usury laws, which it will be 
remembered are now in force as to real seoarities only. The office does 
not differ from other lenders in this respect; but as the article sold by it, 
namely, the risk actually run, is of some value to it, if not to the assured, 
it might be thought that upon such a transaction a higher rate of interest, 
and a smaller insurance, might be more beneficial to both parties. 

8. In mortgages of real estate the question assumes another aspect; 
here, however insufficient the security, no higher rate than 5 per cent, 
can of course be required, and in such cases, as well as when the secu- 
ri^ is personal alone, it has been considered that it is not usurious for 
an insurance company to require that, as a collateral security, insurances 
should be effected to a greater amount than is neoessaiy to secure the 
repayment of the loan. In a case in which this was decided it was said 
that, if the plea had alleged that the amount of the premium, after allow* 
ing f(»r the risk, had, together with the interest on the money borrowed, 
eueeded 5 per cent., that would have rabed a question fit to be left to a 
jury to determine ; but that the insurance, being on the life of the bor- 
rower, was for his benefit rather than that of the insurance company, who 
had a risk in proportion to its amount, and must pay the sum insured on 
his death however soon it might happen. If *the agreement had r^ooq-i 
been for an excessive amount of premium that would have been >- ^ 
colourable, and would have raised the question whether it was corruptly 
made in order to evade the statute.(t) 

9. This description of advance upon personal Security is, it is believed, 
oonflned to a few companies ; it is a species of trading in money not 
nsoally contemplated by the deeds of setUement of insurance offices, and, 
without express powers authorising the directors to transact it, could not 
he carried on with safety by them : such transactions would be breaches 
of trust on their part, in respect of which they would be personally lia« 
hie to make good all losses, and would not be entitled to set off against 
them the profits made upon the more suceeesful portion of the business. 

10. It is to be observed that, where a policy has been issued to a 
surety upon his own life, the company will not have any lien upon it in 
the absence of an agreement to that effect, although it may be entitled 
to set off against any claim upon such policy, while in the hands of the 
representatives of the assured, any moneys actually recovered against 
them upon the bond or other securities. A guarantee being a contract 
of indemnity, and not an absolute debt, a claim thereiq)on until the 
amount is ascertained, being in the nature of a claim for unliquidated 
ciunages, is not the subject of a 8et-off.(A;) 

11. It is also the practice of most insurance offices, and should be so, 
it may be thought, of all, to make advances to their insurers upon the 
deposit of their policies to the amount of their official value. Assuming 

(i) Downes y. Green, 12 M. & W. 491. 
{k) Pitman, Principal and Surety, 92. 
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the BolTency of the office, Buch a secarity is the best that it can poawas, 
since it always retains in its possession fands of greater Talne than it 
advances. In such a case it is conceived that the insurers are not justi- 
fied in patting the borrower to the expense of a mortgage-deed, but that 
a simple deposit, conpled with a memorandam of agreement expressing 
r-MOATi *^^ object, is sufficient. This is more especially the case where 
1- J such advances are made on the understanding that the policy is 
to be the only security, and that no personal liability is to be incurred 
by the borrower, who is to have the option of relieving himself of the 
obligation at any time by the abandonment of the policy. This, it is 
believed, is the course adopted in practice by many companies, although, 
of course, where the advance is made without an express stipulation to 
that effect, it remains a debt due by the assured, and may be recovered 
from him, notwithstanding the lapse of the policy. The principal ad- 
vantage of a deed would be the covenant for the payment of the money; 
but it would seem somewhat hard that, in a case in which the official 
value of the policy is the measure of the advance, the perhaps uninten- 
tional discontinuance of the insurance should convert the claim which 
the estate of the assured might otherwise possess against the company 
into a liability to an action of covenant by it The only danger against 
which it appears important for the insurers to guard, is the neglect of 
the borrower to pay the interest on the loan, while at the same time he 
pays the renewal premiums, thus exposing the company to the loss of 
compound interest on its investment. This may, however, be easily 
guarded against by an appropriate provision, or even by the simple 
remedy of reserving the interest at a high rate, on the understandiDg 
that, if paid vrithin a given time, a lower rate shall be accepted. To 
auch a security the statutes of usury will not apply, notwithstanding 
that the assets of the company may consist in part of real securities; and 
it may be noted that this is not altered by the addition of a security upon 
any other personal property, not even of railway shares which are made 
personal estate by act of parliament It is not moreover to be doubted 
that, when the policy is participating, an express clause providing for the 
accumulation of the interest would at compound interest be good : for, 
although such a stipulation is in most cases void, yet there are exceptions 
r*2251 ^ ^^ general rule, when the transaction is between *partner8,(/) 
i- J or there are mutual transactions ;(m) and it is obvious that in 
this case the policy holder is a partner, and that there is an implied 
agreement by the directors of the company with him to accumulate all 
moneys paid into its coffers at compound intet^t, since, if this were not 
done, the company itself must eventually become insolvent 

(/) Barbidge v. Cotton, 16 Jur. 1070. (V. C. P.); Silver v. Barnes, 1 Bing.N. 
0. 180. 
(«] Ferguson t. Fyffe, 8 Gl. & F. 121 ; Brace ▼. Hunter, 3 Gamp. 469. 
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•CHAPTEB V. [*226] 

ON THE 8AI.B 07 REYERSIONABY INTERESTS. 

1. In disoTiBsmg the subject of investmeiits as usually adopted by in- 
BoniDce companies the purchase of reversions must not be overlooked. 
To snch a purchase the ordinary rules as to the mutual rights of the 
contracting parties^ do not apply ; but the case is beset by one impor- 
tant difficulty peculiar to, and inherent in this particular contract; namely, 
that an obligation lies upon the purchaser, at the time at which the re- 
version falls into possession, to show that he has paid a full and ade- 
quate consideration ; and the vendor has been held entitled to file his 
bill to set aside the sale, and call upon him to prove it. This rule, 
arising in the first instance from the protection thrown by the Court over 
expectant heirs, has been also extended to other persons selling reversion- 
ary interests. Hence great difficulty arises in supporting purchases of pro- 
perty of this nature. The same rule is, moreover, applicable when the 
purchase is of a reversionary sum in the nature of a post obit, as where 
the property upon which such a sum might be charged, is itself sold to a 
purchaser. 

2. The point to be ascertained is, that there has been no fraud or im- 
position, either expressly proved, or implied from the inadequacy of the 
price; and this must be done by showing that the full value, or as it has 
been explained, that the market value was given. (a) 

A bona fide sale by auetion is always sufficient ; such *a sale, r:^oQ7i 
it is said, being the means of ascertaining the value as nearly *- -■ 
u possible ; for the sum that a thing will fetch in the market, is the 
sum which the thing is worth, and therefore negatives the imputation of 
fraud. But this principle, of couse, does not apply where the auction is 
used to cover a private bargain,(5J and post obits were in one case set 
aside where sold by auction, advertised to take place wiihaut re$erve,{c) 
Where the sale is by private contract the whole question is opened ] no 
specific rules of valuation are laid down in the books, but every case has 
been ultimately referred to its own peculiar circumstances. 

3. In setting aside a sale the Court will have regard to anything like 
oppression, or the absence of fair dealing, on the part of the purchaser ; 
and even to the fact that the vendor has not had proper advice, as where 
the solicitor of the purchaser has acted for both parties; but even assum- 
ing that there is no positive fraud or evidence of improper conduct, the 
adequacy of the consideration must still be proved. The fact that the 
solicitor of the vendor is himself the purchaser, might alone be the 
ground for setting aside a sale; ((2) but this equity is not peculiar to 
sales of reversionary property ; and the same remark applies where the 

(a) For the authoritieB proving these propoBitiona, see Sag. Yen. p. 314, et seq. 
nth edit (() SheUy v. Nash, 3 Mad. 232. 

(c) Pox T. Wright, 6 Madd. 111. 
(a) Gutts V. Salmon, 16 Jar. 623, Ld. G.; ShallcroBB v. Weaver, 16 Beav. 273. 
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purohaser is in any fidnoiarj position towards the vendor; aa, for exam- 
ple, trustee for sale of the property. Where there are no objectionable 
oiroumstances, the question as to the adequacy remains simpliciter ; and 
the absence of any such circumstances does not render it unnecessary to 
prove it. In considering any such case, it must be remembered : (1) 
that the question is to be decided with reference to the circumstances ex* 
isting at the time of the contract^ and not to the event ; (2) that the 
state of the money-market at the time is to be duly regarded ; (3) that the 
rt^oost'^ Court will *weigh all the evidence produced, which will for the 
L J most part consist of declarations as to the nature and state of 
the property, and the age and health of the lives upon which the rever* 
aion depends, and the opinions of actuaries and auctioneers or aurveyon, 
as to the value. 

A distinction has been made between the opinions of actuaries on the 
one side, who have been supposed to have been able to depose only as 
to the theoretical value ; and those of auctioneers who have been sap- 
posed to speak of the appraised or market value, to approximate to which 
latter is the ultimate object of the Court. The opinions, however, of 
either class it will be found, are not received as posiUve evidence that 
the market value was any puticular sum, the Court not undertaking to 
ascertain any such value; but are q>plied to the particular aale, to asee^ 
tain whether the consideration actually was, or was not less than the mar- 
ket value. 

4. With regard to the opinion of surveyws a difficulty has always 
been felt by Uie Court, which looks, it is said, << with suspidon at the 
evidence of value dervred from the mere opinion of surveyors, unsap- 
ported by any other cireumslanoee i'\e) and Lord Lyndhursfe once ob- 
served, that he had been so long accustomed to courts of justice, and to 
evidence of that desciption — he had seen so much of its flexible chaiae- 
ler, and its means of adif»ting itself to the interest of the party on 
whose behalf it was pvea that he placed little reliance upon evidenoe 
of this nature.^/) f 

Oreat paina luave been taken to shew that the valuation of an actuary, 
or rather that the value, as it has been said, oalonlated by the tables, is 
not conclusive. It has been considered that, however true the prinoipkB 
upon which the actuary proceeds aaregaids average questiona, Uie exoep* 
tiooal oonditions of the particular ease may upset all his (»leulationB. 
Suoh would be the infimuty of health of the tenant lor life. Thus, in a 
r^tooQ^ ^"^M ^ ^ House of ^Lords now the leading case iq>on the snb- 
'>**''' jeot, the appellant, being in 1825» 48 yean ti age, and tenant in 
tail, subject to the Ufe estate of hia &ther, who was than 79 years of age> 
and being in great distreos for money, in oonsideratoon of the two soma 
of 6000/, and 12,00ML paid to him in 1825 and 1827, aold two reversion- 
ai7 anas of 12,000i. and 20,0001., payaUe in the event only of his 80^ 
viving his &ther, and charged them upon the reversion <^ the settled 
estate. Fines were levied and, in 1828, a reeofvery was suffered, with 
tke eoneurrenee of the Imant for life, idbjeet to whom life-interest and 
a j<Hat power of appointai»it the aalatsa were limited to the appellant in 



(#) OoekaU t. Tajkr, 15 fteav. 114. (/) Staall v. Atfcwood, Ton. 491. 
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fee. On the death of the t^eni for life^ the bill was filed to set aside 
the sales of the reyersioiiary smns ; and it was referred to the Master, to inr 
qvire whether, nnder the oircnmstanceS; they were their fair market yalnes, 
and; after examining six witnesses, actoarieSy and anotioneers, he found 
that they were so. The report was confirmed by the Lord Chancellor in 
Ireland, and the decree by the Honse of Lords on appeal. The Lord 
Chancellor (Lord Gottenham), repudiated lihe idea that there was any 
BQoh rule as that the Oourt has only to look to the value of the reyer- 
sionary interest caloulated according to the tables, or that Sir William 
Qrant intended to lay down any such rule in Gtowland y. De Faria. 
<<Saoh a rnle,^^ he said, ^< would make it impossible for an expectant 
heir to dispose of his interest at all *" that under it the liyes are sup- 
posed to be of average value ; but the life in question might be extraor- 
dinarily good,(^) or an extraordinarily bad one ; one which is likely to 
last beyond the usual time, or the contrary \ and how, then, could it be 
right to establish a rule not applicable to the particular case, but apply- 
ing to a majority of cases collected together, and to make that r«oQ01 
rale govern an individual case, to which il might not apply at L- -I 

5. Assuming the lives, however, to be of a fair average quality, it has 
then been said, that it is perfectly well known that reversions upon sales, 
even by auction, fetch, on an average, only two-thirds of the sum at 
wUch they are valued in the tables. When, therefore, the evidence 
tendered was the valuation of an actuary, at the sum of 928/. 8«., and 
the actual price given was 6ou/., the Court refused to set aside the sale. 
Chief Baron Alexander observed, he did not dispute Mr. Morgan's val- 
tiation, but the price put by the actuary could never be procured; in 
&ct, the price set was the arithmetical vidue. Now, no man would part 
with his ready money, and all the advantages which his power over it 
oonfers, in exchange for a future interest, without some compensation 
beyond the dry ari^metical value of it. To set the bargain aside would 
he, in effect, to decree that no valid bargain for a reversion could be uumIo, 
except by auction ; and he did not know how any other sale of such an 
interest could be sustained, unless judges proceeded on the same princi- 
ple as he did : this would be a very inconvenient restraint x>n the power 
of owners of such property. A private sale was, no doubt, sometimes 
an imprudent exercise of liiat power \ but in many situations, and under 
ciroumstances of no unfirequent occurrence, it was wide and provident. 
Bvery case should turn on its particular circumstances ; and he thought 
there were none in the present, which according to sound sense, or to any 
established course of precedent, affected it.(t) 

In another case where the bill was filed by the purchaser, the rever- 
Bion appears to have been one-eighth of 25,132/. 17s. 6(/., 3/. per Cent. 

{$) It would be a cnrions problem to be solved by the joint experience of the 
nvenionaiy interest companies, how far the right of selection, as it is termed, 
uercUed against them by the vendors and their connexions, overbalance the 
^efit derived from compnlsory sales. 

(A) Lord Aldborongh v. Trye, Y Clark k Pin. 436. 

10 Headen r. Bosher, 1 M'Clel. k Too. 89. 
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Consolidated Bank AnnnitieSy and 3250^. 8Z. per Gent. Reduced Bank 
AnnaitieSy and 2000^. cash, receivable on the decease of the snrviYor of 
a gentleman of 62 years of age, and a lady of 65 years of age ; bat snb- 
P^Qg-i-i ject to a dedaction of 3000Z. cash to be raised on *the death of 
I- -i the gentleman. It was valued, on the part of the plaintiff, by 
Mr. Charles FarebVother, the auctioneer, at 530^. ; and by Mr. James 
Abbott at 500/. On the part of the defendants, by Mr. Charles Ansell, 
the actuary of the Atlas Life Office, at 847/. lis. ; by Mr. Morgan, 
the actuary of the Equitable at 855/. 8«. ; by Mr. Charles L. Hoggart, 
the auctioneer, at 940/. ; and by Mr. Wyatt, a land-agent and surveyor 
at 890/. These valuations assumed the stock at 56^ and 561 per cent, 
respectively, the market price on the day of the sale. The two latter 
witnesses, however, were of opinion that, having regard to the aspect of 
the money market and the then state of Europe, the stocks should have 
been taken at 60, in which case their valuations were respectively in- 
creased to 1018/. and 1000/., the actual price given was 550/., and 
Lord Lyndhurst C. B. supported the sale. It turned out at the trial 
that the 2000/. was* not included in the sale, and on this account his 
lordship thought that one-eighth should be deducted from the valuations. 
He said : << There are valuations on the one side making it 530/. and 
500/., adding them together the sum is 1030/., which divided by two 
makes an average 515/., from which one-eighth being taken, reduces it 
to 450/. Then on the other side taking Morgan's valuation at 855/., 
and Ansell's at 847/., they make together 1702/., which divided by two 
makes the average 851/., taking one^eightn from which reduces it to 
744/. ; so that the average on one side is 744/., and on the other 450/., 
which give 597/. as the average of the whole, or just 47/. more than the 
price actually paid.'' His lordship concurred in, and restated the opin- 
ion of Sir W. Alexander ; and laid great stress on the facts that the ven- 
dor was 25 years of age at the time of the sale, and had had the advice 
and assistance of his own solicitor; that there had been no fraud and im- 
position on the part of the purchaser; and that the case rested entirely 
dn the adequacy of the consideration. (A) 

r*2321 ^^^ Courts have not, however, fallen into the snare •of as- 

L J suming as a rule, that two-thirds of the actuary's value is the 
market value. On the contrary, the rule is, that the market value mast 
be given, and the valuations are received as evidence from which it may 
be ascertained. This, as the true rule, may be deduced from the cases 
already cited; but in a very late case it was laid down more distinctly, 
although it was applied with such strictness as almost to cast a doubt 
upon the possibility of any sale by private contract being supported. In 
1846, Mrs. Edwards, being then 88 years of age, was tenant for life in 
reversion, after the decease of a lady aged 74, of certain real estate at 
Beigate. In that year the reversion of one portion of the property, con- 
sisting in part of a pottery, was sold to the defendant for 250/. In 1848, 
the residue, consisting of a house and land let on lease for 21 yean, com- 
mencing in 1840, was sold for 500/., and an additional sum of 50/. if 

(A) Potts T. Curtis, Ton. 548. 
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tbo tenant for life in possession should die within 10 years. A bill filed 
(0 set aside the sale for inadequacy of yalaOi was dismissed at the Rolls; 
but was brought on again on appeal before the Lords Justices. Lord 
Cranworth considered that the preceding case of Aldborough ▼. Trye 
following the previous authorities^ clearly established that the purchaser 
of a reversionary interest, or at all events, the purchaser of such an in- 
terest from an expectant heir, or from a person standing in the situation 
of an expectant heir, which he considered the plaintiff to do, was bound, 
if the transaction was impeached within a reasonable time, to satisfy the 
Court that he gave (he fair market value for what he purchased. As to 
the first property evidence was adduced on behalf of the plaintiff, of two 
Burreyors of experience, well acquainted with the property, who respeo- 
ti?e]y valued it at 5012. 4$. and 841/. On the other hand, on the part 
of the defendant, two London surveyors, Mr. Shuttleworth and Mr. 
Marsh, not being personally acquainted with the property, valued it, not 
as it actually existed at the time of the sale, but as a well secured annui- 
tj of the same yearly value as the actual rent, at 3182. and 821/. The 
*Lords Justices rejected the argument that some deduction should rif,c%oo-\ 
be made from their estimates, in consideration of the perishable ^ J 
nature of the property and its being out of repair, holding that the de- 
fendant could not abstain from examining persons of skill acquainted 
with the property, and then call upon the Court to made deductions from 
the estimates of those whom he produced, in consequence of their imper- 
fect information ; and remarking that according to his own witnesses the 
price paid, viz. 250/., was less by about 70/. than the fair market value, 
being a deficiency of above one-fourth of the actual consideration, de- 
termined that the sale could not stand. With regard to the second 
property sold in 1848, the plaintiff's surveyors respectively valued it at 
11002. and 900/. Mr. Smith, formerly the actuary of the Eagle Com- 
pany, stated that the calculated value of the interest sold, treating it as 
a well secured annuity of 100/. per annum, was 870/.; but from this he 
said one-third should be deducted, in estimating the probable result of a 
sale, making the true market value 580/. This deduction of one-third 
seems to have been made, on account of the loss of rent which might en- 
sue from the property remaining unlet, and the expenses of repairs and 
inBurance, and other outgoings ; but he did not appear to have taken 
into account the probable rise in the rent at the end of 13 years from 
that time, in consequence of the property having then become more val- 
oable, as was proved in evidence in consequence of, among other things, 
the tenant's expenditure. On the other side, the same London survey- 
ors, valued the property at 475/. and 476/. ; but the defendant, not ap- 
parently relying on their evidence, stated that he believed the value to 
have been 580/.; <fand if 580/. was the true value,'' said the Court, 
<' the sum paid was still too small for the difference between 580/. and 
5002., with an additional 50/. payable on a contingency only, was not to 
he disregarded." Hence, upon the whole evidence, but without assum- 
ing that the true market value had been shown by the witnesses for 
the plaintiff, the Court held that the defendant had not, as he was 
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r«9^41 *^^^^^ ^ ^^1 shown that the consideratioii ffven was the troe 
L -I market value at the time of the sale, and that the transaotion 
could not Btand. The Court ezprosslj repudiated the idea that it was 
deoiding that no sale of a reversionary interest could be sustained, unless 
made by public auction ; but seemed to oonsidary that previously to such 
ft aale the vendor and purchaser should concur in ascertaining from per- 
sons of complete skill, and having knowledge 0/ the property and of aU 
the eircumstancet likely to influence the vahie^ a well considered estimate 
of what the property would be likely to fetch on a sale, and should aot 
on that opinion ; and that the opinion of au actuary was very unsalis- 
faotory, with reference to the locil circumstances likely to influence the 
market value.(Z) 

7. It seems to have been assumed that the opinions of actuaries are 
mere quotationB from the tables, and that they apply one Procrustean 
rule to all questions ) while in fact it is notorious, at least among aetoa- 
ries, that the tables will prove any result, according to the rate of moor- 
tality and interest seledied. On examining the cases it may be thou^t) 
that justice has scarcely been done to their opinions; but if so, it b sub- 
mitted, that the blame to a very great extent rests with the actuaries 
themselves. Their custom has been, in replying to quesUons proposed 
to them to give a value, but to withhold their reasons for fixing it. In 
this respect tliey have followed tiiie practice of anotioneers and valuen, 
who have been guided by their own practioe in valuing other descriptions 
of property. The question in each case is thus reduced to a men 
matter of opinion or guess, which is sufficiently justifiable when the 
subject valued is a chattel of a kind ordinarily sold by the valuer, 
but in the present case is not satisfactory. The opinion (rf an eminent 
actuary or valuer may satisfy the mind of the vendor at the time, hat 
cannot alone satisfy the Court; and indeed the remark of a learned judge 
r«ooe-i as to the opinions of counsel, seems here eiqpecially 'applicable; 
L -> namely, that opinions are only eminent when they gpive eminent 
reasons. Were actuaries to follow the example of counsel, and not only 
give their opinions, but. the reasons from which their conclusions are 
drawn, it may be thou^t that much greater weight would be given to 
them. The object, it will be observed, is to ascertain what the reversion 
would have fetched, or would fetch in the market; which of course, as 
negards a past transaction, can never be proved absolutely. We can torn 
to the list of prices current, and find the value of ecnm or Consols at a 
particular day, and apply it to a disputed question ; but this arises from 
the fact, that of them there is a constant supjdy and demand; and 
that it can scarcely happen that the quantity concerning which Ae 
dispute may have arisen, would have been sufficient to influenoe the 
market. But with regard to a reversion or contingent interest, although 
it may be assumed that it may always be sold at some price, yet that 
price must depend very much on the caprice of purchasers ; and unless 
the insurance offices and reversionary interest companies are taken into 
account, it is difficult to assume that there must have been a market at a 

(/) Edwards y. Burt, 2 De Gez, M. k O. 66. See Edwards t. Browne, 2 GoU. 
0. 0. 100. 
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fair price. Now, the opinioiiB of aokuuries are eTidence of what might 
hftfe been obtained, or might be obtained from such oompaniee taking all 
diciUDstanoes inio consideratiooi and ajre, therefore e^idenoe of a market 
price, or at least a price in a particular market at the time. Any other 
Yftloation, indeed, oan only amount to quotations of what the person 
giving them considered a fair j^oe ; and if so, it may be thought that 
mere opinions can soaroely oarry die same weight as ti&e reasoning in 
mathematics of an actuary, when fairly stated. For him, however, to 
giye an opini<»i that may be acted on, he must also have the premises 
furly stated. It is not sufficient that the annual income and the ages of 
the parties should be given ; the whole ease laid before him most be 
correct, and he must draw his conclusions from the premises, giving, it 
may be thought, his reasons at each step. It can then soaroely happen 
but that, by a judicious application of the means at hand, a result r^oa-i 
very closely approximating to the truth may *be obtained. The ^ ^ 
life may be an exceedingly good one; let, then, a iMe showing the mor- 
tality among lives selected as of a superior class from the ordinary mass, 
be chosen : or the life may be infirm; let, then, tbe measure of deterio- 
ration be ascertained by the opinions of B»edical persons, and calculation 
adjusted accordingly. This is done every day by the insurance offices, 
and the principle may be extended with the increase of scientific know- 
ledge. Again, the purchaser is entitled to some further induoement than 
the mere prospect of the return of his money with the ordinary interest. 
The very statement of this propositioA suggests the remedy, in the oalou- 
latioD by a higher rate, although what that higher rate should be, must 
•f coarse depend upon the particular case. 

To apply a fixed rule, such as that of calculating on the ordinary rate 
of interest and then reducing the resuk one-third, is manifestly absurd, 
even assuming that some fixed rate is the ordinary rate, which is a mere 
assumption, for the ordinary rate, in fact, depends on tbe nature of the 
security. This will be at once seen, on applying such a rule to two cases 
where the amount is the same, but in the one the tenant for life is very 
young and in the other of a very advanced age, and then considering the 
relative proportions of the deduotions as the compensation for the loss of 
the dominion over the money. A further allowance must be made for 
expenses, which form a very serious item in the purchase of small rever- 
sioDs, and are yet necessary conditions to realising the property. There 
is no rule to prevent the costs of the purchase deed being borne by the 
Tendor.(m) 

The above remarks, it will be at once observed, apply equally to the 
opinions of persons of skill, such as the eminent London auctioneers 
whose names have been mentioned in the cited cases, although not call- 
ing themselves by the name of actuaries, Eunce they would probably pro- 
oeed in a simUar manner, and use the same mathematical formulse which 
would be applied by the actuary. 

8. *It is to be especially remarked, that the property, where not ^40071 
a mere sum of money, and particularly where consisting of real L -I 
estate, may be such that the annual income produced by it may be no 

(m) SeweU y. Walker, 12 Jar. 1041. (Y. G. B.) 
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test of it9 value : the land may contain nnworked mines of coal or other 
minerals; it may be subject to a lease at an extreme or insufficient rent; 
and property in the county .or locality in which it may be situate, may 
have attained a very high saleable value. It is well known that the sell- 
ing value of land, apart &om the question of interest, varies very much 
in dififerent counties. All these questions should be taken into aoooanty 
and without them the valuation of the actuary is imperfect. 

9. When the reversion is subject to the further contingency that the 
tenant for life shall die without issue, or that there shall be no issue of 
any other person, the same rules will be applicable. Whether any indi- 
vidual will marry and have issue, is an event not easily reducible to cal- 
culation ; but this contingency will not prevent the Court from setting 
aside an unconscientious bargain, although no improper conduct may he 
charged against the defendant other than accepting the offer of the vendor 
at an under value ;(n) nor wUl the Courts, notwithstanding the difficulty, 
consider that as a rule, such a contingency is incapable of valaation^o) 
Where the circumstances are such that the contingency is, in the opinion 
of the Court, of no value, it will disregard it; and when the parties have 
mutually acted uppn the assumption that it is of a particular value, and 
agreed to reduce the value of the reversion in a given ratio, the Conrt 
will estimate the sum that should have been paid on the basis of that 
assumption. Thus, where a woman, aged 35 or 36, had been married 8 
years, and had never had a child, and the contracting parties upon the 
sale of a reversionary interest, to take effect upon her death without issue, 
P^QAQn *did not appear to have attached any importance to the contin- 
L J gency, Lord Cottenham, C, thought that the value of the rever- 
sion should be estimated with reference to the duration of her life 
only;(j)) and in another case, the Court, observing that the probability 
that a bachelor of 63 will marry and have issue, depending upon the pe- 
culiar habits and disposition of the party and the accidents of life, is not 
the subject of estimate or calculation, but that when the contingency wis 
discovered, the purchaser proposed to deduct one-half of the sum that he 
had offered, and that proposal was ultimately the basis of the agreement^ 
referred it to the Master to inquire and state the value, first estimating 
the reversion as if not subject to the contingency, and then deducting 
one-half of the value in respect of it.(g) 

10. Where a reversion was sold for an inadequate consideration, and 
subsequently by the purchaser for a full consideration, which was paid 
to him, and the vendor was prevailed upon to join in confirming the 
second purchase, it was held that he was entitled, notwithstanding such 
confirmation, to set aside the sale, which was allowed to stand as a seen- 
curity only for the money paid upon the first purchase. The second pur- 
chaser had neither himself committed the fraud nor benefited by it, but 
he was cognisant of it.(r) 
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11. And where the eonfflderation for the sale was an annnity, and was 
considered by the Conrt to be inadequate on account of the then state of 
health of the purchaser; the transaction was set aside, (s) 

12. When the inadequacy of the price is the sole ground for the inter- 
ference of the Court, and the purchase is set aside, upon the principle 
that he who seeks ^equity must do equity, the decree is, that the r^cooQ-i 
eonyeyancfe shall stand as a security for the price and interest L -I 
thereon,(f) and the suit is considered as in the nature of a bill of redemp- 
tion, and the vendor is charged with the costs of the suit ; but where 
there are special circumstances, and there has been a fraudulent abuse of 
iidlaeDCe by the ptirchaser, the plaintiff will be entitled to a decree with 
C08to;(t<) and if there has been no actual conveyance, relief will only be 
giv^n to a vendor as plaintiff, on his repaying the money advanced, with 
interest ,'(t;) but where the bill was filed by the purchaser for specific 
perfortnanoe, and the alternative prayer of the bill was for the repayment 
of the deposit, and the bill was dismissed with costs for inadequacy of 
price, the Court refused to order the return of the deposit ^(w) the pur- 
chaser wOtild, however, be entitled to recover the deposit in an action for 
money had and received. Although Equity will give the relief already 
explained, it will consider a great lapse of time a bar, notwithstanding 
that the term prescribed as a bar by the Statute of Limitations has not 
pa8sed.(3c) 

13. The rules, with regard to the adequacy of the consideration neces- 
sary to support the sale of reversionary property, do not apply to family 
amngementS;(y) although even here the Court will inquire as to ike 
general fairness of the transaction, and that a child parting with any 
interest was aware of the effect of his acts.(2;) ,But, at the same time, 
whete an actuary is called in to adjust a settlement in a family on equi- 
lable terms, it *dt>es not seem that the value of a reversion rtojnn 
brought into the arrangement, should be ascertained, at the high L -I 
rate of interest applicable when a sale is to be effected to a stranger ; the 
advanced rate as an inducement to lock up the money, does not seem to 
be required in such a case. 

14. It will often happen that reversions offered for sale or as securi- 
ties for money, are the property of married women, in which case other 
important principles are brought into play, which it may not be out of 
place to glance at in closing this chapter. When such an interest has 
beed settled to the separate use of a married woman, she can deal with it 
as a feme sole, unless a restriction against alienation has been superimpo- 
sed i and unless the subject to be disposed of is real estate, and it is 

(t) Davies v. Cooper, 5 My. k Or. 274; Holman v. Loynes, July, 1853. (Y. C. S. 
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necessary to pass a legal estate so as to bind her heir, in which ease a 
deed acknowledged, in accordance with the proyisions of the Fines and 
BecoYeries Act, becomes requisite. In this last case, as in all cases of 
real estate, her mode of alienation is restrained, but not her power. 
When the property consists of personal estate, and there has been no 
settlement either by deed or will, being unable herself to enter into a 
valid contract, a married woman cannot dispose of it ; bat her husband, 
who by the common law is bound to support his wife and pay all her 
debts, wliether contracted before or during the coverture, acquires an 
absolute interest in all the personal chattels and estate of which she is 
actually possessed, or to which she is entitled at any time daring the 
coverture. With this condition, that so far as regards her choses in 
action, they must be reduced into possession, in order to enable him to 
dispose of them in such a manner as to bind her surviving him, although 
upon her death such interests vest absolutely in him, subject only to the 
obligation of taking out letters of administration of her estate. Hence, 
the reversionary interest of a married woman in personal estate, being 
incapable of being reduced into possession, cannot be absolutely disposed 
of daring the life of the tenant for life ; but the husband may assign his 
r*^A\l ^^^ contingent ^rights, arising in the form above mentioned; 
L J namely, his right of reducing the property into possession, and 
his right or chance of survivorship to a purchaser for value. 

To this restriction, upon his right of alienation of his wife's rever- 
sionary personal estate, there is one exception ; he may dispose of her 
reversionary term of years, provided that it be such as may possibly vest 
in possession during his life, (a) 

When her annuity or l[fe interest is disposed of, the Court considers sneh 
part as may be enjoyed after her husband's death to be rever8ionary.(&) 

With regard to her unsettled real estate, a married woman may dispose 
of it with the consent of her husband, or without his consent where he is 
under certain disabilities,(c) by an appropriate deed acknowledged under 
the Fines and Recoveries Act. And in like manner, of her interest in 
any money-fund subject to a trust for its investment in land or other- 
wise, and said to be converted in equity into real estate.(<Q Or of her 
share of the produce of any real estate devised in trust for sale;(<) bat 
it has been decided that her acknowledged deed will not pass a sum of 
money to be raised out of real estate at a future period. (/) 

Where, moreover, the property is equitable, that is to say, such that 
the husband cannot recover it in a court of law, the wife will be entitled 
to her equity to a settlement out of it, and to assert this right against 
both her husband and his assignees whether by deed or by act of law; 
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and this she moat do by application to the Court, which will settle the 
vhole or apart of the property upon her and her tissue, exercising a w-^oa^-i 
discretion as to the amount| and in the event of her death after L ^ "'J 
& bill filed and an order made, her right will survive to her ohildren.(^) 
This equity will attach upon any reversionary property upon its falling 
into possession during the coverture, and upon the income of her real 
- estate during her husband's life,(A) and even upon her trust estate in a 
tern of year8,(t) but not, it would seenii where she is entitled to a life 
interest only, which has been specifically assigned by her husband to an 
assignee for value ;(A;) and where the property becomes at any time such 
that the husband, by the exercise of a legal rights can transfer it, equity 
will compel him to do 80.(^ 

15. When a reversion or any interest in equitable personalty is pur- 
chased, or any lien thereon is created, notice is necessary, as on the pur- 
chase of a policy, to rebut the doctrine of reputed ownership and to 
flecore a priority over subsequent incumbrances. Notice should be given 
to all the trustees in whom the property may be vested, since if given to 
one of several, it will operate only during the life of him who has received 
it.(m) Not only may notice be ^ven, but when the property consists of 
stock or shares either in the Bank of England or any public company, 
whether incorporated or not, a writ of distringas out of chanoery,(n) or 
when the property consists of a fund in court a Btop-order,(o) may be 
obtained to restrain a transfer. When there is no acting trustee to 
whom notice can be given, and the fund consists of stock, the party first 
serring a distringas upon the bank will be entitled,(jp), and this would 
seem to give the rule as to all other funds, shares and choses in action. 
Where a fund has been paid into * court, and the trustee is r^QAQ-i 
functas officio, the party first obtaining a stop-order will obtain >- J 
the priority, and where trustees having a lien pay a fund into court with- 
out stating their claims or obtaining the security of a stop-order, they 
will be po8tponed.(9) But where notice bos been given to trustees, 
and subsequently the sum is paid into court by them in a suit to which 
the assignee is not a party, he will not lose his priority by neglecting to 
obtain a stop-order, as against a party obtainiog a charge under a judge's 
order in one of the common law courts,(r) nor it would seem by a stop- 
order in equity. When a reversionary chose in action of a married 
woman has been assigned, a stop-order may be obtained, that during the 
life of the busband the fund shall not be transferred without notice to 
the petitioner.(s) When the property consists of a reversion in real es- 
tate, the doctrine of notice whether as regards the question of apparent 
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ownership, or in fixing the priority of incambrancerS| does not apply M 
the first charge in point of time will have the priority, unless the seoona 
inonmbrancer can obtain a transfer of the legal estate without notiee. In- 
quiry should however be always made of the trustees, and except upon 
the personal integrity of the parties, a purchase Or advance upon the se- 
curity of property of this description cannot be recommended. The 
title-deeds, it will be observed, are generally in the possession of the 
tenant for life. The latter remarks apply also to any security made sab- 
ject to ft prior mortgage in fee. Where a mortgage was made with a 
power of sale, and the power was exercised and followed by the bank- 
ruptcy of the mortgagor, a preference was given to the assignees oTcr 
a second mortgagee, who had neglected to give notioe to the first mortga- 
gee. (t«) 



[♦244] •CHAPTEK VI. 

EQtnriXS ABISING FROM OONTEAOTB OTHIR THAN CONTaAGTS OF SAU, 
OK THE CREATION OF LIENS, BT THE ASSURED. 

1. When an insurance has been efiected by one party upon the life 
of anotheri the latter independently of any contract has no interest in 
the policy. Such a contract may be either express, or implied from the 
tots of the parties. In such a case the want of an insurable interest in 
the assured, is a circumstance of which the insurers alone are entitled to 
take advantage. Its existence or absence is unimportant, as regards the 
person whose life is assured, except, perhaps in explaining circumstancee 
from which a contract may be inferred. 

2. Such questions, have very frequently occurred where insurances 
bave been efiected by creditors on the lives of debtors. Thus when a 
creditor insured the Ufe of his debtor, and debited him in account with 
the premiums upon the policy, it was assumed that it was efiected as a 
security for the payment of the debt, subject to which it reverted to th6 
debtor; and when the assured after the satisfaction of the debt from 
other sources, had received the policy moneys from ^e office, it was held 
that the executor of the debtor might recover the sum so received as 
money had and received to his use.(a) 

8. A formal agreement is not necessary as evidence of such a con- 
tnot, but there must be evidence; and a fiaot which may be referred to 
r*2451 ^™^ ^^^ object will not be ^sufficient proof when standing 
I- J alone. Thus, the payment of the first and certain other of the 
premiums by the debtor was not considered necessarily to raise any pre- 
sumption that the latter was interested in the policy. This was decided 
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I yeiy late case, in which a policy in the Scottish Widows' Fund 
96 was effected in 1840 by James Hardey, in his own name upon the 
of his h^ other Sebastian, and the policy recited that James had de- 
led a declaration setting forth the a^e of Sebastian, &c., and " that 
said James Hardey had an interest in the life of the said Sebastian 
ley to tne extent of that assurance.'^ The first three premiums ap- 
)d to have been paid by Sebastian, who died in 1847, and it was 
pded that the poliqy w^ his property, and not that of his brother 
8, by whom it was effected. Sir J. Romilly, M. R. observed, <<The 
I was effected in the form usual where one person insures the life of 
er claiming an interest in such life. In the absence of any eyi- 
, I should assume that the policy was the property of the person 
appeared to have effected it, and that the allegation of his having 
terest to the extent of that policy was a sufficient allegation. The 
iff,'' he added, << upon whom the burden of proof of establishing 
Sebastian was the owner of the policy lies, contends that if he es- 
les the payment of these premiums by Sebastian, James must be 
) be a trustee for him, in analogy to a principle established in cases 
the purchase money for an estate is paid by one person and the 
yance taken in the name of another, in which case the latter is held 
a trustee for the former. In the first place (assuming, as I do for 
the present, that these premiums were paid by Sebastian out of his own 
money) I do not think that the analogy applies to a case of this descrip- 
tion. If a man buys an estate, for a sum of money to be paid down, it 
is very material for the purpose of ascertaining the owner of the pro- 
perty to see who paid the consideration money ; but if the estate be pur- 
chased for an *annuity, the same principle does not apply, until rM4a-] 
jou ascertain by whom the whole annuity has been paid/' ^ -I 

"The presmption arising from the payment of the consideration 
money is liable to be rebutted by a great number of circumstances. The 
money might have been lent for the purpose of enabling the party to 
effect the purchase. Here there were various dealings and transactions 
between the parties, and it would seem to be a stronger matter to make 
the ownership of an estate depend, either upon what might turn out to 
be the result of taking. some complicated accounts, or upon certain items 
of payment in the account, and which might possibly turn out to have 
been made by one person on behalf of another* In order to have enabled 
me, in this case, to ascertain the clear weight to be attached to these 
particular items, it would undoubtedly have been of great importance 
for me to have known the state of the accounts between James and Se- 
bastian when the policy was effected ; for if it should be true, as is 
alleged, that Sebastian owed James a considerable sum of money, it 
would not seem an unreasonable thing for James to effect a policy upon 
his brother's life for the purpose of making a good security. I have 
nothing to guide me with respect to these accounts; but assuming it to 
be proved, as I do, that the payment of the first and the two subsequent 
premiums was made by Sebastian out of his own proper moneys, I do 
think that that is sufficient to enable me to come to the conclusion that 
the policy belonged to Sebastian, or to rebut that which appears to be 
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established, prima facie; by the form and declaration upon the face of 
the policy /'{ 5) 

4. We have seen, in a former chapter, that assuming that the payment 
of the debt will discharge the insurers as regards any policy effected by 
the creditor on the life of the debtor, the payment by the insurers will 
not discharge the debtor unless he is entitled by contract to an interest 
r*^471 ^° ^^® policy. Were it otherwise there would be little *induoe- 
I- -I ment to a creditor to insure the life of his debtor; since, while 
in the absence of any agreement he could have no right to call upon his 
debtor for an insurance, or for the payment of the premiums of a policy 
already effected, he would nevertheless be entering into a contract whidi 
the other would be entitled to adopt or reject according as it promised to 
become a profitable transaction or the contrary. This reasoning holds 
good as well where the policy is effected on the life of a surety as of the 
principal debtor. Thus in a case in Ireland where the mortgagee effected 
an insurance upon the life of the mother of the mortgagor^ who had 
joined her son in a collateral bond as surety for securing the mortgage- 
money, and subsequently went into possession of the mortgaged premises 
and received the amount insured from the office, it not being proved that 
there had ever been any arrangement that a policy should be effected as 
part of the security, or that the mortgagor has been charged with the 
premiums; it was held, upon a bill filed to redeem, following Humphrey 
V. Arabin,(c) that the mortgagor was not entitled to credit for the junount 
received upon the policy.r^) 

Again in Henson v. Blackwell.(6) The plaintiff and his wife in 
August 1831, assigned two revcrsionairy choses in action of the latter — 
namely, the tenth share of an annuity for the lives of two persons, and 
the survivor of them, and the fifth share of a legacy, to the enjoyment of 
both of which she was entitled on the death of her father, to the defendant 
as a security for a sum of 800?. due to him from the plaintiff. It was 
provided that upon the death of either of the cestuis que vies, it should 
be lawful for the defendant to effect an insurance upon the life of the sur- 
vivor, and add the premiums to the mortgage debt. This latter provision 
was not acted upon, but in August 1832, the defendant, without the privity 
r*2481 ^' kiiowledge of the ^plaintiff or of his wife, insured the life of 
■- -I the latter in the Norwich Union Life Office for the sum of 200/. 
which amount was paid to him upon her death in July 1835. The 
plaintiff thereupon filed his bill to redeem,, praying that the defendant 
might be charged with the amount received upon the policy, subject to 
the premiums and expenses paid by him. The Vice-GhanceUor (Sir 
James Wigram), however, held that the plaintiff was not entitled to the 
benefit of the insurance. This decision is unimpeachable, but the rea- 
soning of the learned judge who decided the case is not so obviotis. It 
was assumed that if the defendant had an insurable interest, the Court 
would refer the policy, although silent upon the subject, to that interest; 
and that the plaintiff might have rights dependent upon the validity of 
the policy, as a contract of indemnity, that the policy was intended to 

aTrislon T. Hardey, 14 Beav. 232. (e) Ante, p. 2& 

Bell Y. Aheame, 12 Jr. £q. Rep. 678. (e) 4 Hare, 434. 
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guard againBt the wife Borviving the hnfiband, in respect of which con- 
tingency the defendant had an insurable interest in her life; but that 
risk ceasing with her death, the policy became void ; and the office having 
paid the money in its own wrong, the plaintiff could not be entitled to 
the benefit of such a payment. It is^ however, difficult to discover the 
insurable interest possessed by the mortgagee in the life of the lady. The 
risk consisted in her living, and not in her dying ; and although the Vice- 
Chancellor remarked that, in the event of her surviving her husband, the 
policy would be the only security for the debt, this remark would have 
beei^ equally applicable to a policy effected upon the life of any other 
person, although an entire stranger to the mortgage transaction.; or, to 
speak more correctly, the policy in such a case would not be a security 
for the debt at all, any more than the defendant's own balance at hb 
banker's could be so. The lady would not be his debtor, neither would 
he possess any property dependent upon her life; from whence then 
oould his insurable interest arise ? and in what manner could the policy 
become impressed with the character of a security? The risk to 
*be insured against was evidently the contingency of the death r^nAQ-i 
of the husband before that of his wife, without having been able ^ -■ 
to reduce the share of the legacy into possession. Perhaps the explana* 
tion of the expressions of the Yice-Ohancellor may be, that they were 
not intended to do more than enunciate that the Court will refer the 
policy to the insurable interest, and if it finds that interest bound by a 
trust, will not allow the trustee a pecuniary benefit derived from his fidu- 
oiftry character. 

5. In a late case in Ireland,(/), already mentioned, it was said that 
ex parte Andrews(^) proceeded on the ground that the party assuring 
effects the insurance from the interest which it is necessary for him to 
have, according to the state of the law in England. The parties were 
trustees upon an express trust, the contingent interest which was insured 
having been assigned to them in trust, partly for themselves, and partly 
for the creditor. They thereby got a title to effect the insurance, and 
the Court held that being trustees they could not be entitled to take the 
benefit of it themselves, because in any other character than that of 
trustees they could not have any right to insure. 

6. This case of Henson v. Blackwell,(A) moreover, thus explained, 
must not be supposed to decide that the failure or want of an insurable 
interest would entitle the party, who might happen to receive the sum 
insured from the office, to retain it for his own use, notwithstanding 
any rights arising from contract, or by way of trust, to which it might 
be otherwise subject in his hands. The case of Holland v. Smith would 
be a case in point to the contrary ; but the question would be decided by 
the general principle of the Court, that where a man pays money from 
eonscientious motives which he is not legally bound to pay, such money 
Bhall be divided according to equity,(t) and *that the Court, r«o501 
although it will not, of course, enforce an illegal contract, will ^ -^ 

(/) Bell T. Aheame, 12 Ir. Bq. Rep. 6Y8. (g) 2 Rose, 410. (h) Supra. 
00 Aynsley y. Wordsworth, 2 Yes. & B. 334; Paget v. Gee, Amb. 198; Oldham 
▼. Hubbard, 2 Y. & 0. 0. C. 209. 
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not refase to adjudicate upon rights arising ont of such ooniracta^ mheOf 
from an account stated or some other circumstances^ it is onneecasary to 
^nyestigate their origin.(A;) 

7. Questions of this nature haye also repeatedly arisen npoB the ezer- 
cise of powers of repurchase in annuity deeds, where policies have been 
effected by the annuitants upon the lives of the cestui que yJes. The 
vendor on his repurchase claiming the assignment of the policy as nell as 
the release or reconveyance of the securities ^ven by him for the an- 
nuity, the annuitant, on the other hand, claiming to retain the polioy as 
his own property. Here, as in 'the more simple case of debUur^ aad 
creditor, the point at issue is the existence of a oontraot respecting the 
policy. An annuity, as already remarked, will not be set aside for 
mere inadequacy of price, unless such as to be evidence of fraud, and the 
principal being put at hazard, the statutes of usury do not apply. There 
is, therefore, no tenable ground for contending that the annuitant cannot 
be entitled to more than the amount of his advances with legal interest 
thereon. Again, the effect of an annuity transaction may be, that the 
money advanced is to be repaid by instalments, continuing during the 
Hfe of the cestui que vie, and composed partly of interest and partly of 
principal, and the annual premium of a policy for a sum equal to that 
advanced may be the measure of the annual return of principal, but 
without a stipulation for the insurance. The aimuitant is under no obli- 
gation to insure, and if he does so, there appears no more equity to take 
away the policy from him on the repurchase, than there would be to 
compel him to refund the gales of the annuity, after deducting thesefrtmi 
interest upon the sum advanced. (^) The reported decisions depend very 
r^fz-in much upon the circumstances peculiar *to each case; but it is sub- 
^ J mitted that on the whole they will be found to contain the fol- 
lowing general rules ^ namely, first, that where there is a sale of an 
annuity with a power to repurchase on payment at any time of the ori- 
ginal consideration, and no stipulation as to an insurance, or a mere 
power for the grantee to insure if he shall think fit, and that the granfeoi 
will appear at the office and do all necessary acts for completing the 
policy, the grantor on a repurchase is not entitled to call for the assign- 
ment of any policy which may have been effected. That there will be th« 
same result when, in order to decrease the amount of the annuity, an old 
policy has been assigned in absolute terms to the grantee, or when there 
is an additional covenant by the grantor to pay any extra premiums for 
keeping on foot the insurance which may become payable by reason of 
an infringement of the conditions of the policy* Secondly, that if, upon 
the sale of an annuity, it appears to have been a term of the eontraet 
that any policy effected to provide for the return of the principal shall be 
assigned upon the repurchase to the grantor, then that he will be en- 
titled to such an assignment notwithstanding that the grantee may be 
under no obligation to effect the insurance, or to keep it up when effected. 
Thirdly, that if on the whole it appears that the transaction was intended 
as a security for money advanced, and the grantor is entitled to redeem 

(*) Taylor t. Sharp, 2 Phill. 818. (l) 2 B. & 0. 232, 1 0. & J. 5T6. 
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the annaiij, the policy, if effeoted with his eoncuixeBce, most be assutoed 
to be a security fbr the debt^ aQ4 ^iU ^ transferable with the other 
securities on the payment of the principal; IntereQt and costs. When the 
purchaser takes thp risk uppn himself^ it can scarcely ever be considered 
that the grantor can be so entitled to redeem, (n^) At the same time it 
must be admitted^ thi^t thp cases are not altogether so precise as to what 
may be considered a purchase and what a security, *as to render r«Qf;o-i 
it always easy to arrive at a decision upon this point. The cir- ■- -I 
cumstances of each case must bp taken into account and due weight given 
to them all ; for it will be remembered that equity gives effect to the 
substance of tl^e contract rather than the form^ and that assurances appa-. 
rently absolute^ may in effect be proved to have been given as securities 
only.(n) 

& Thus promising, it may be convenient to examine the cases in which 
upon the repurchase of annuities, the title to the policy has come under 
the consideration of i}\e court. In the case of Law v. Warren,(7i) it was 
held, that if a man buy an annuity at a given price, and a part of the 
bargain is, that ^ sum shall be allowed for the expense of an insurance 
upon the life of the grantor, the grantee may nevertheless either abstain 
from effecting an insurance, retaining the money for his own purposes, 
and thus standing his own insurer, or he may effect the insurance ; and 
that in the latter event the policy becomes his own property, and the per- 
son granting the annuity has no more right to call for the assignxiaent of 
a polioy upon a repurchase of iho annuity than he has to require a sum 
equivalent to the value of the insurancOi in case no policy has been 
effected. In this case upon the grantoss electing to repurchase, and ten- 
dering the price and arrears of the annuity, but at the same time requir- 
ing an assignment of a policy effected by the grantee^ it was held upon a 
bill to enforce payment of the arrears, that no evidence could be received 
on the part of the grantor to show that the transaction was intended as a 
security only, but that such relief, if obtained at all, must be by a bill 
filed by him to reform the conveyance, as not being in conformity with 
the iutentions of the parties. Ax^d farther, that if, as was stated to have 
been the case here, upon the treaty for the purchase of an annuity there 
occur this difficulty, that if there be a particular stipulation which^ ac- 
cording to '''the belief of the parties would, if inserted in the deed^ r*25<)l 
render the transaction usurious, and by the omission of which the ^ -1 
grantor, trusting to the honour of the other incurs a risk, — that if they 
make their election, and omit such a stipulation, — the court cannot after- 
wards supply that which the parties themselves agreed to omit.(p) 

In another case. A., under his marriage settlement tenant for life of 
real estate, in consideration of 500/., granted an annuity of 64/. 19«. 2e/., 
charged thereon to B. for her life. The annuity was irredeemable, and 
secured by covenant as weU as by the warrant of attorney of the grantor, 
and by tHe annuity deed, << in order more effectually to secure the said 

(m) Yerner y. Winstanley, 2 Sob. k Lef. 394. See cases collected, Goote on 
Mortgages, pp. 16—21, 2 Spence, Eq. 624, et seq. 
(n) Serier v. Greenway, 19 Ves. 413. (o) Drury, Ir. Rep. 31. 

fj>) Lord Irnham v. Child, 1 Bto. 0. 0. 92. 
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B. in the payment of the Baid annoity and in the repayment of the said 
Bnm of 600^./^ the said A. assigned a policy of aasuranoei effected by him 
upon his own life^ to B. ; and it was provided that during the first year of 
the term the said B. should receive 50^. only; << and that so soon as the 
said A. should give unexceptionable security for the payment of the said 
annuity/' the said B. should be entitled to receive the annual sum of 
50Z. onlyi the sum of UL 19s. 2d. being the amount of the>in8uraDee 
which was intended to be paid out of the annuity by B. until such secu- 
rity should be given. No further security was ever given. B. died, 
having received all the arrears of her annuity, and subsequently, upon 
the death of A., the amount of the insurance on his life became payable, 
and it was held that the insurance moneys were the property of B.'s re- 
presentatives. The Lord Chancellor (Sir Edward Sngden) considered 
that the assignment being to B., her executors, &c., "aa her and thdr 
property for ever,'' was emphatically absolute, and that, although the 
amount of the premium added to the 50^. was to cover the infirmity of 
the security by reason of the life estate of A. not being certainly com- 
mensurate with B.'s annuity for her life, yet that the policy must not be 
considered as a security only. He added, << if the security contemplated 

r«9M-1 ^^^ ^^^ &^^^f *^^o &lcl of the policy would not have been re- 
L -I quired. The intention, then, was that the grantee should stand 
her own insurer for the 500/. out of the 10 per cent. The annuitant 
would in the ordinary course of these transactions wish to secure the re- 
payment of her principal ; this the policy enabled her to do. It was 
assigned to her absolutely ; it was under no circumstances to be taken 
from her ; but in the event provided, the amount of the annual premium 
was no longer to be paid by the grantor. The grantor stipulated iJiat, 
as she chose to have the annuity for her own life, if he would give her a 
perfect security for it, he should no longer be liable to bear the burdm 
of keeping the policy of his own life on foot ; but that stipulation still 
left in her the power to do so." This case is certainly one of difficulty; 
for an equable contract would have considered the policy as ^ven in lieu 
of the security, by which it was to be replaced ; and had B. insured her 
own life, or otherwise provided for the return of the 600?. out of the 10 
per cent., as the Lord Chancellor considered the contract to assume she 
would do, she might in this casd have been twice repaid the principal. 
The question, however, was, what was the construction of the deed as it 
stood, and what the intention of the parties as evidenced by it.(^) 

The view taken by the court that the additional instalment, either ap- 
plied as a premium or retained by the grantee, is a compensation for the 
decreasing value of the annuity, is further explained by another recent 
case in Ireland. A. and B. granted an annuity for their joint lives and 
the life of the survivor of them, and assigned to the grantee policies of 
assurance for 200/. upon the life of A., and for 700/. upon the life of B. 
A. died, and the 200^. insured was received by the grantee, and the gales 
of the annuity then falling into arrear, a bill was filed to raise the amount 
of such arrears. It was held that B. had no right to have the 200/. set 

(q) Karanagh v. Waldron, 3 Jonei k Lat. 214. 
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against the arrears, but without deciding whether upon the repurchase of 
the ^annuity that sum must be taken as part of the consideration r^of\Fi-i 
money, since it was not compulsory upon the grantor to redeem ; >- -I 
that the grantee was entitled to retain the 200/. as a compensation for 
the loss of the life, and the consequent decrease in value of the 
annuity, (r) 

9. In other cases evidence has been discovered of a contract entitling 
the grantor to redeem the policy with the annuity. In one of these A., 
a married woman, entitled to an annuity charged upon real estate for her 
separate use, and B., her husband, in consideration of 2275/. assigned 
the annuity to C, and covenanted for its payment. The deed contained 
a clause empowering B., at any time after the expiration of seven years 
from the date thereof to determine and revoke '' the assignment upon 
payment of the 2275/. and all arrears of the annuity up to the next 
(quarterly) day of payment immediately following the day of repayment, 
and all proportion of such annual and increased premium as thereinafter 
mentioned to be paid by her or them to the Hope Assurance Company if 
any should be so paid *" and a proviso that, whereas A. had assured or 
agreed to assure the life of B. for the sum of 2275/., the annual premium 
for which was payable in advance at the beginning of each year, it was 
agreed that if such redemption shall take place at any time after the 
payment of the premium for the then current year, B. or his representa- 
tives should repay unto C. or her representatives << the full proportion 
and part of such annual premium as should have been so paid as should 
or might belong to such part of such current year as should be then un« 
expired/' << Whether the said B., his heirs, executors, &c., should 
require the said policy of assurance to be assigned to him or them by the 
said C, her executors, &c., or whether he or they should not require the 
same.'' The deed also contained a covenant for the payment of all ex- 
traordinary premiums and expenses by B. Upon .this deed it was held 
to be entirely free from doubt that the grantors of the annuity were enti- 
tled upon its repurchase to an assignment of the policy, ^and that r^ofiai 
the stipulations above set out concerning the repayment of the ^ -I 
portion of the premiums proportionate to the unexpired time before the 
next payment of premium should become due, was evidence of the con- 
tract.(«) 

In Hawkins v. Woodgate(<) there were two annuity transactions, the 
terms of which were ultimately settled by a deed of arrangement between 
the parties. By this deed it was provided, that if the plaintiff should 
at any time thereafter during the continuance of one of the annuities 
(and there were similar provisions as to the other,^ be minded to repur- 
chase the same annuity, and of such his intention should give one ciJen- 
dar month's notice in writing to the defendant, and should, at the expi- 
ration of such notice, pay to the said defendant the sum of 2500/. (the 
original consideration,^ together with all arrears of the said annuity, and 
a proportionate part oi the growing payment thereof, and should also pay 

(r) IGlliken t. Eidd, 4 Dnirj k Warrea, 274. 

(o) WUUams v. Atkyns, 2 Jones k Lat. 653. (t) 8 Jar. 743. (M. R.) 
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all costs and expenses sustained by reason of anj de&ult in the payment 
of the said annuity, and all such extraordinary premiums and expenses 
as the said defendant might expend or be put unto in keeping on foot, 
renewing, or effecting any policy or policies of insurance for the sifore- 
said sum of 25007. by reason of the plaintiff's going beyond the limits 
allowed by the conditions of policies then effected for that amount by the 
defendant; then that the said annuity should thenceforth cease and de- 
terminci and in case the plaintiff should at the time of making soch a 
repurchase by notice in writing elect to take the policy or policies there- 
inafter mentioned, but not otherwise, the defendant would at the request 
of the plaintiff assign unto him any policy or policies which might have 
been effected on his life in respect of the said annuity, and which mi^t 
be then rested in the defendant or his representatives. And it was also 
provided that it should not be incumbefit on the defendant to effset^ 
renew, or keep on foot any such policy or policies as aforesaid, or at any 
r*2571 ^^°^^ • ^^ ^^^ completion of such ^repurchase, without such eleo- 
I- -J tion being made by the plaintiff as aforesaid to assign or make 
over such policies to him. The plaintiff gave notice of his intention to 
repurchase the annuity, and added therein that he elected to take the 
policies of insurance on his life then vested in the defendant, and pursu- 
ant to the provisions of the indenture of arrangfsment would take an 
assignment to himself of the same policies. The defendant claimed the 
right to surrender the policies to the office, for value, before the expira- 
tion of the month, contending that there was nothing to prevent him from 
so doing at any time before the actual repurchase, when, and not before, 
the election was to be declared. The Master of the Rolls (Lord Lang- 
dale) decided that though the defendant was under no obligation to keep 
up the policies, yet that the plaintiff had a prospective right in them. 
That it did not appear to him that the defendant had ever a right to sur- 
render the policies for profit, although he might decline to keep them 
up ; and that even if he had such a right before notice, it ceased as soon 
as such notice was given, which must be considered a part of the trans- 
action of the repurchase. 

10. In a very recent case, the law upon this subject was illustrated and 
confirmed, although a difference of opinion existed between the Yioe- 
Chancellor (Sir J. Stuart,) and the Lords Justices in the Court of Appeal, 
1^ to the proof of the existence of any contract entitling the grantor to 
the policy. The plaintiff answered the advertisement of an attorney 
stating that he had money to put out at interest for a client, and in the 
correspondence which ensued, the terms of the advance were proved by 
the following extract from a letter of the attorney. <'The terms of loan 
are SI. per cent, besides insurance of your life. One or two guarantees 
also of undeniable responsibility and characteri will be required. I 
should like a reply at your earliest convenience, as in the hope of oar 
negotiation being final, I have discontinued the advertisement/' The 
transaction was carried out by a bond with sureties for the sum of 400/., 
r*'2581 ^^^ ^ warrant of attorney to enter up judgment *for the same 
'- -J amount. The conditions of the bond were for the payment of 
an annuity of 21L 9i». id. (being the aonQunt of interest at 8 per cent 
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on 2001. adyanoed^ and the premiom upon a policy then effected, payable 
during the life of the grantor by quarterly instalments,) and of all addi- 
tional premiums of insurance which might be occasioned by the foreign 
travel, &o. of the grantor, and for the redemption of the annuity on 
payment of the original purchase-money, and all arrears of the annuity, 
costs, daz^ages, additiomd premiums of insurance, and other expenses up 
to the date of redeeming the same. The Yice-Chancellor, adverting to 
the fact that the bond was not inconsistent with the letters, and that it 
recognised the policy, considered that the latter was effected as a security, 
and that on the redemption the grantor was entitled to it. He also ob- 
served, <<Now, on the one side or the other, we must find, not from ex- 
press contract, for there is none, except with reference to the obligation 
imposed on the plaintiff iks to the policy, what, when the money was paid 
off, was to become of it :^' and, remarking on the expiration of the insu- 
rable interest in the annuitant, and seeming to think that it would be 
kept alive in the grantor on the delivery of the policy to him, held, that 
there would be an implied contract in his favour. (u) This decree was, 
however, reversed on appeal: the Lords Justices laid down the law 
broadly, according to the current of the previous decisions, in favour of 
the annuitant. Sir 6. Turner, L. J., however, is reported to have ad- 
mitted that the effect df the letters was that of a stipulation that the 
grantee would apply the money he received in respect of the anntuty in 
effecting a policy on the life of the grantor, which admission, unless the 
author is in error, would seem inconsistent with the uncontrollable inter- 
est of the grantee in the policy, (t;) 

11. It not unfrequently happens, that where the title to ^the r^qfiq-i 
poUoy has 1)ecome involved in a variety of conflicting claims, an L J 
application is made to the directors of the company to allow the policy 
to lapse by nonpayment of the premium, and subsequently to grant ia 
new policy upon the same terms to the applicant. Specious argumentia 
may be urged in favour of such a step, but it is one which the company 
can rarely he advised to take : the new policy, if granted to any one of 
the parties interested in the old one, would probably, by an application 
of the doctrine of &e court as to the trusts of renewed leasehold estates, 
be considered subject to the like claims and equities as the former policy, 
of which, in fact, it would be a revival, ^u;) The arrangement itself 
might be considered as tainted with legal if not with moral fraud, and 
the company might be liable in respect of any claims of which it had 
notice 3 and the very transaction itself might be considered notice that 
there were claims. On the other hand, when a policy has lapsed "by 
mistake, or at least without agreement or tacit understanding with the 
company, and both the legal and equitable rights to the renewal tire 
gone, the revival of it, or ti^e creation of a new policy of the same value 
in favour of third parties, as, for instance, in favour of the family of the 
ABBored, as a matter of grace or favour on the part of the company, 

ftt) Ootlieb T. Cranch, lY Jur. 686. (V. 0. S.) 
(v) Gotlieb v. Cranch, 11 Jur. 704. (Court of Appeal.) 

(v) Fitzgibbon y. Scanlan, 1 Dow. 261: Tanner ▼. Aiworthy, 4 Bea. 487. See 
Winthrop v. Murray, 14 Jur. 302. (V. C. W.) 
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woald, in the absence of collusion, create no equity as against them, to 
bring the policy into assets, or to relieye the lien of an incumbraDcer 
upon the old policy. The regrant would operate in fayour of those par- 
ties whom it was intended to benefit, (x) 



[•260] *CHAPTER VII. 

OONOEBNINQ THE RENEWAL OT LEASEHOLDS FOB LIVES OB YEARS THAT 
HAVE BEEN THE SUBJECT OF SETTLEMENT, AND THE APPLIOATION Of 
. POLICIES OF INSUBANOE AS 8S0TJBITIES FOB BAISINQ THE RENEWAL 
FINES. 

1. When the entire ownership of renewable leaseholds for liTes or 
years is vested in one person, common prudence dictates the setting aside 
of a portion of the annual income towards the payment^ in the one case 
of the premiums of a policy upon the lives of the cestuis que vie, or, in 
the other case, to accumulate at compound interest, so as to form a fimd 
for the future renewal, the amount reserved being proportionate to the 
length of the term. When, however, such a property has been settled, 
and successive interests have been carved out of it, if there is no separate 
fund provided for the purpose, questions arise between those entitled for 
life and in remainder, whether there is in the particular case any obligs^- 
tion to renew at all, and, in the event of renewal, by whom the expense 
is to be borne. In such cases the first point to be considered is, wliat 
are the provisions of the instrument by which the leaseholds are settled 
— ^whether they prescribe renewal expressly or by implication; and if bo, 
whether they point out the mode by which the expenses of the renewal 
are to be paid : for (1), property of this description may be given in such 
a mode as to indicate that it was not intended to impose any obligations 
to renew ; and (2), the donor or settlor may so model his dispositions u 
to throw the burthen upon all or any of Uioso in whose favour he has 
created limitations of the estate ; or (3), he may expressly charge the re- 
r«26l1 ^^^^ ^P^° ^^® annual income, to *the intent that they may be- 
L J oome as it were incidents to the estate, prior to any beneficial en- 
joyment by the objects of his bounty ; or (4), upon the corpus, with the 
intent that the estate should be settleid subject to the subordinate direc- 
tion that it is to undergo a perpetual diminution, with a view to its being 
otherwise preserved. 

2. The directions of a settlor are of course invariably to be followed; 
but great difficulty continually arises, and more particularly w|ien the 
settlement is testamentary, in determining what construction is to be 
given to them; whether any particular provision is intended, or the 
questions to arise are left to the general rules of equity to determine. 

(x) Morton v. Tewart, 2 T. & Coll. G. G. 67. 
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Where, in any of such cases, the leasehold is for lives and not for years, 
recourse to insurance appears equally desirable, and has been repeatedly 
approved by the Court, with the consent of the parties ', it may however 
hereafter become a matter of grave consideration, whether such a coursoi 
instead of being simply permitted, is not to be adopted as the rule of the 
courts of equity in ill cases where any such obligation is imposed, except 
in those in which the parties taking subject thereto prefer becoming their 
own insurers, giving independent securities for their ultimate liabilities. 

3. It must be observed that the tenant for life is not bound to renew, 
except, from the terms of the will or the nature and formation of the gift 
to him, yon can imply an intention that he should do so. (a) But when 
there is no obligation to renew, and the tenant for life thinks proper to 
do it, the Court considers such renewal to be made for the benefit of 
those entitled as well in remainder as in possession, and will not allow 
him to renew for his own exclusive benefit; but, in like manner, it 
attaches a further equity upon the transactions in his favour, consider- 
ing what are the obligations of the party claiming the benefit *of pmaqi 
the renewal to the author. It will then interfere to apportion ^ ^ 
the expenses between the tenant for life or his estate and the remainder- 
man (whicli it does in this case, as where there is a mere direction to re- 
new with no indication of intention as to the mode in which the fine is 
to be raised), in proportion to their respective interests in the estate. 

4. When the tenant for life is under no obligation, and declines to re- 
new, the remainderman may do so at his own expense and for his own 
benefit;(&) but should he do so without the express refusal of the tenant 
for life, it may be presumed that he would be considered as doing so for 
the benefit of the estate, and would be entitled to contribution from the 
tenant for life if the latter subsequently assented to the arrangement or 
derived any actual benefit. 

In like manner, if the fine is raised by a mortgage of the estate, and, 
upon the true construction of the settlement, is not to be considered a 
charge upon the corpus, the remainderman will be entitled to contribu- 
tion against the estate of the tenant for life;(c) and if the lease is not re- 
newed by the tenant for life, where he is charged with the renewal, the 
remainderman is considered entitled to compensation out of his asset8.(c^ 

5. We shall now consider some cases in which the intention of the 
testator was held apparent upon the will. 

The Earl of Shafiesbury v. the Duke of Marlborough(e) is a case in 
which particular interests were considered charged by a testator. Lease- 
holds for lives were devised to trustees upon trusts out of the rents and 
profits of such leaseholds to renew them, and subject to such trust they 
were limited to accompany large freehold and copyhold estates in strict 
settlement; and it was held, on the oonstmetion of the will, that the 
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White T. White, 9 Yes. 561 ; Capel v. Wood, 4 Boss. 600. See Monntford 
'adogaoi 19 Yes. 635; Lawrence y. Maggs, 1 Bd. 453. 
(b) White v. White, 9 Yea. 661. 

(eS Lord Milsintown y. Lord Portmore, 3 Madd. 491, 6 Madd. 47. 
(a) Golegraye y. Manby, 6 Hadd. 72, 2 Ruaa. 238; Bennett v. Oolley, 2 M. & K 
225. (e) 2 Hy. ft Keen, 111. 
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tenant for life and all other persons in remainder who should be sacces- 
r*Q({V[ ^^^^^y ^ possession *were bound to sustain the expenses of the 
L J renewals becoming necessary during their several periods of en- 
joyment; and on payment over to an incumbrancer of the tenant for life 
of the balance of the rents and profits^ a provision was required, of s 
fund for securing the payment of fines and expenses of future renewals, 
in the event of their occurring in the lifetime of the tenant for life, which 
was done by insuring his life against that of each of the lives on wMch 
the leases were held. Not only was the income accruing from the lease- 
holds during the life of the tenant for life subject to these payments, but 
it was considered that the trustees might have paid them out of the gen- 
eral income of the whole devised estate ; which leads to the remark, that 
such an interest as is now under consideration may, as well as any other 
property, be devised subject to a condition which tnay in fact be more 
onerous than the value of the interest given may be beneficial^ in which 
case the devisees will be bound to elect either to bear the burthen or to 
renounce any interest under the will. 

The case of Stone v. Theed(/) is one in which the charge was consi- 
dered to be upon the rents and profits as they annually accrued, and 
excluding the common construction, that a charge upon or gift of the 
rents and profits is equivalent to a charge upon or gift of the corpus, it 
was likened to the case of an estate requiring an embalmment to be kept 
up to protect it, in which case the expense of keeping up the embank- 
ment would be a primary charge upon the income. The successive ten- 
ants for life were then made chargeable, on renewals taking place in their 
respective lives, in each case to the full amount of the receipts past and 
prospective of the particular tenant. 

When the amount of the fines was to be raised out of the rents and 
r«QfU1 P^^^^y ^ ^ ^^^^ ^' mortgage, it was considered *that the expen- 
L -J ses of renewal were primarily charged upon the corpus, and the 
tenant for life was not bound to contribute to the payment of the princi- 
pal of a sum raised by mortgage on the estate, but only to keep down die 
interest.(^) 

6. The directions to raise suJQIcient sums out of the rents and profits, 
or by mortgage, have been considered not to indicate any particular 
mode of charging those entitled to the income. In such eases, as where 
there is a bare direction to renew, the general rule of the court is appli- 
cable. In forming this rule there were obviously two courses to be 
adopted ; namely, that provision should be immediately made foi* the gra- 
dual creation of a fund to meet future renewals ; or that provision should 
be made as the occasion arose, the expenses thereupon being borne by 
the then tenants for life and in remainder in proportion to the benefits 
derived by them from the renewal. The first course has at first sight 
much to recommend it, since the property would thus always remain in 
the condition in which it was devised by the testator ; namely, unencum- 
bered; and subject only to the charge of the renewals; Imt it is open to 






6 Hare, 451 in notis, 2 6. G. G. 243. 
PlaTters t. Abbott, 2 Mj. k K. 91. 
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tiiis objeetioD^ that there does not appear to be any fixed principle npon 
whicli the tenant for life is to be charged before a renewal becomes ne- 
oeasary, more particularly when the lives are old and deteriorated; and it 
may be dismissed as having never been adopted. The theory on ^e con- 
trary appears to be, npon each renewal to look npon the property (that 
isy the further term or interest) as about to be purchased for the benefit 
of the settlement, and then to consider in what way the fine for renewal 
is to be borne.(A) 

Jn the absence of any express direction, it has been always held that the 
court would raise the necessary *funds by a mortgage of the es- r^o^-^ 
tate^ or would apply any other fonds subject to the like limitations } ^ -> 
but some time elapsed before anything like an equitable rule was laid 
down as to the proportions in which the money raised was to be ultimately 
borne. At one time it was thought sufficient that the tenant for life 
should pay the interest of the mortgage; at another, that he should pay a 
third, and the remainderman two-thirds, of the fine; but such rules were 
obvioasly absurd, and are exploded. It is now clearly settled, that each 
party is to pay in proportion to the benefit he actually or de facto derives 
from the transaction.(t) 

It is, however, easier to lay down abstract principles of justice than to 
apply them; and in this particular instance great difficulty has been felt 
in practice in the application of the rule, which may be considered to 
have been settled by Lord Thurlow in an early case, when the leasehold 
was not for lives but for years. 

7. In this case(A;) a tenant for life, not bound to renew, renewed a 
term of which there were 12 years to run for a further term of 28 years, 
and died at the expiration of 9 years from the commencement of such 
further term. The question was as to the sum in which her estate should 
be recouped by the remainderman. << The Master,'^ observed the court, 
« should take the sum paid by her for the renewal of the lease as the 
value of the term purchased — ^that is, of the term of 28 years, to com- 
mence at the expiration of 12 years. He should then consider the value 
of the term of 9 years after the existing term (viz. the 12 years), and 
what the term of 19 years after the existing term and the 9 years was 
worth ; and the latter is the proportion of the fine actually paid to be 
borne by the remainderman :" and on such sum he directed compound in- 
terest at 4 per cent, to be calculated. 

"^Here there is an intelligible rule as regards leaseholds for r«AAAi 
years. The tenant for life is considered as purchasing at the time I- J 
of the renewal a reversionary term, equal to that which he actually en- 
joys, and the residue of the &ie is to be borne by the remainderman. 

8. How then is the rule to be applied to leaseholds for lives? There 
appear to be four ways. The first, by insuring the life of the new cestui 
que vie for the amount of the fine, and compelling the tenant for life in 
possession to keep down the interest and pay the premiums upon the 
policy ; the second, by estimating the probable benefit derived by the 

(A) Jones v. Jones, 5 Hare, 463; Haddleston y. Whelpdale, 9 Hare, 485. 

(t) WMte v. White, 9 Ves. 668. 

Ik) Nightingale t. LawBon, 1 Bro. G. 0. 440. 

August, 1853.— 12 
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tonaat for Ufe or meceiBive tetiaiitB for life aiii renauidermini by the ad- 
dition of tha new life, and dividrng the fine in s«cli proportions ; the third; 
by waiting until the death of the tenant for lile, and then estimatiDgike 
proportions aooording to the result then experienoed ; and lastly, by ir^t- 
ing nntil the kpse of the additi<Hial life, axid eatimaling the term thereby 
gained as if an absolute term. 

Of these four methods the first alone recommends itself as possesBing 
both simplicity and perfect justice. The burden of the fine Is imposed 
upon the income during the term of the Hfe of the new oestoi que Tie, 
and is borne by the recipients of that income in eissot proportion to tlieir 
receipts. It is also equally easy of application, however numerous tbe 
Bucoessiye tenants for tife. 

The second is equally fiidi', but it is liable to the ol^)eetion that by it 
the parties paying the respective proportions of the fine undertake tlw 
ofiloe of an Insurance Company. For example : the tenant in remainder 
at once beaps a proportion of the fine, although he may in the result 
either derive no benefit, or at least only the benefit of a subsequent re- 
newal upon move fevounble terms, or may be benefited to a much gieator 
extent than the value of the fine paid by him. It is also open to this 
further objection— -4hat if the amounts to be respectively paid are to be 
calculated upon mathematical principles, they cannot be eoneotij a6ee^ 
r*2671 ^^®^ except upon the assumption *that the UIb of the tenant for 
L -^ life is insurable upon the <»<dinary terms } that is, that he is in a 
state of health sufficiently good to make his espectation of life equal te 
that indicated by the tables at the age whioh he has attained : for if be 
is not so, although an approximation to the k^th may be obtained in a 
oase of chronic malady by assuming him to be of a higher age, yet snob 
an assumption is altogetl^r arbitntry, and in the oase &l a confirmed and 
incurable cKsoase seems to be altogether inapplicable. The new cestui 
que vie is of course alwi^ a healthy lile. 

The first plan was adopted in the case of Greenwood v* Evans,0 but 
by consent ; ihe second in an earlier oase,(m) in whioh it was referred to 
the Master to aseertain what proportions should be borne by the tenant 
for life and in remainder, and the decree was acqtueeced in (but it does 
not appear tipon what principle the Master's report was made;} and 
again, in the <sase of Reeves v. Gpeswiok,(n) in which the principle upon 
which the Master's report was made is clearly and accurately laid down. 
In that case the testatrix devised leases for lives to a married woman for 
her life, widi remainder to her children absolutely. Upon the decease 
of the testatrix one of the oestuis que vie alone remained ; and, the chil- 
dren being infants, a bill was filed by the trustees, to obtain the sanction 
of the Court to a mortgage of the property, and its direction as to tbe 
apportionments of the charge between the tenants for Ufe and Ihe p^- 
sons entitled in remainder. The assistance of the actuary of an assa- 
ranee oi&ce was called in, to ascertain the relative proportions. It was 
considered that, the period of enjoyment of the property by the tenant 
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for life under each of tha old U^s/m \mag tbe joist dnrautioQ of her own 
life and that of tbe then aiurving cestiii qae vie named in ^nch lease, and 
the pedod of her ^enjojment of the property onder eaoh corres- r «oftQi 
poDding renewed lease being in like manner the joint duration of I- -I 
her life and thoee of the new eeatnis qoe vie, or the longest liver of 
them, the difference between the values qf the estates for these two 
periods gave the benefit derived by i^he tenant for life from the renewals 
in question. Xbe residue of the increased value of the property neces- 
sarUy expressed the benefit derived from the renewals by the children in 
remainder. The relative proportions being thus ascertained, it was 
directed that a policy should be effected upon ihe life of the tenant for life, 
for the amount which fell to her share, for the purpose of providing at 
her decease a corresponding portion of tbe fine charged by mortgage on 
the estate. The policy was then ordered to be assigned to tibe mortgagee; 
and directions were given for paying the premiums npcm the policy, and 
keeping down the interest on the entire mortgage debt^ out of the annual 
rents and profits of the estates. 

In reading this case it is impossible to fail to remark^ that although 
the principle is correctly laid down, it is not so correctly applied; for the 
tenant for life paid, in excess of her share, the interest during her life of 
the share of the remainderman. 

We have observed that the Court will direct the raising of the money 
bj a mortgage of the estate, in which case the interest of the mortgage- 
money must be paid out of the rents, so that the result is the same as if 
the money had been .adviu>oed by the tenant for life. The method we 
have been considering assumes that both he and the remainderman pay 
their own shares of the fine : if, therefore, the former pays the interest 
of the share of the latter during his own life, his estate is entitled to 
compensation, as in Nightingale v. Lawson; or the amount of his share 
should be at once decreased in calculation by a just estimate of the addi- 
tional burthen. 

This principle is clearly enunciated in a dietum of Lord St. Leonard's 
in a very late case, when, speaking of the manner in which a sum r^oaqn 
of money raised by mortgage ^by a tenant for life and remain- I- J 
derman, should be divided between them. He said: << I should therefore 
conceive that the father taking upon himself, as he was bound to do, the 
payment of the interest of the whole of the charge during the lifetime 
of the eldest son, would take such a portion of the money raised as 
tcaidd represent his life interest with Oiat burthen, and the son would 
take that whi^h would represent his interest to take offset after the 
father's interest. ((?) 

Upon two late occasions, however, the principle of these cases has 
been disapproved. In Jones v* Jones,(p) there were both leaseholds for 
lives and years; and Yice-Chancellor Wigram considered that there was 
no distinction between them, and that the proportion and manner, in 
which the tenant for life aud. remainderman were to bear the diarge 
must be the same in both cases. «The rule," he siad, ^<is, that ^ 

(o) Harrison y. Ronnd, 17 Jar. 563. L. C. {p) 5 Hare, 465. 
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parties must bear the expense of the renewal in proportion to thdr re- 
spective interests in the estate/' This^ it is clear^ is Lord Eldon's doe- 
trine; but the yice-Ghancellor farther added this oonstmetion : — "The 
rule/' said he, <<is, that the parties are to pay in proportion to their en- 
joyment; by which I understand their actual enjoyment to be meant^aad 
not an extent of enjoyment to be determined by mere specoladon, or by 
a calculation of probabilities. If the tenant for life renews, if he hu 
not the whole enjoyment his estate will have a lien for whatever ought to 
be paid by the remaindermen ;" and when the renewal was by the latter 
or by a charge upon the estate, he held that the tenant for life shoold 
give a security for the sum that he might eventually be liable to pay. 

In a still more recent CBse,[q) the doctrine in Jones v. Jones was com- 
mented on with approbation. A policy on the life of the new oestui que 
r*97ni ^^ ^^ ^^^ approved, *as a proper security to be given by the 
L -I tenant for life ; and on the case coming on, upon further direc- 
tions, the Court observed, <<The object in these cases is, that the sun 
paid out of the capital shall be borne by the parties in proportion to the 
benefits they derive; and the security, therefore, is for the purpose of 
bringing back to the capital so much as the tenant for life has had the 
benefit of, leaving the rest to be borne by the parties who may succeed 
him ; and it is difficult to see how, when this amount would be payable 
on the death of the tenant for life, a policy of insurance on the life of 
another person could be a proper security for it. It may indeed be said 
that, if a fund be provided for the renewal, the remainderman would Bot 
suffer; but this is not the principle on which the order of reference to 
the Master was made, nor, so far as I am aware, a principle on which the 
Court has ever acted ; and it is, in my opinion at least, open to very 
grave doubt whether it is a principle on which the Court ought to act 
What the remainderman ought to bear is so much of the capital paid for 
the renewal as may not be paid by the tenant for life, in respect of the 
benefit he has derived; but the principle of this report would throw 
upon him not merely the interest of the whole capital, but the burden of 
keeping up a policy for the full amount. It was said, too^ that the 
remainderman would himself be bound to ^ve security, and that he 
would have the benefit of a policy at a less rate of premium in conse- 
quence of the early insurance of the life ; but whether this advantage 
would countervail the additional burden which might fall apon him^ 
would be mere matter of speculation." 

It may be doubted whether this reasoning would prove satisfiictoiy to 
an actuary; and, admitting it to be correct, it must still be asked upon 
what principle the calculation is to be made. Assuming the additional 
life to be in existence at the death of the tenant for life, after the expi- 
ration of a considerable term, in what manner is the amount to be paid 
by him to be estimated? If he is to be taken to have been the pnr- 
r«Q711 ^^"^^^ ^^ ^ ^^™^ absolute, equal *to that which he has enjoyed 
L -I the value of, the term may be more than the fine, leaving nothing 
for the remainderman to pay for the benefit he actually receives. If the 
remaindennan is to be assumed to be the purchaser of an additional life 

(9) Huddleston v. Whelpdale, 9 Hare, 787. 
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of the age of the particular ceBtni que vie, when he comes into posses- 
sion he bears the risk of the deterioration of the life^ which, when first 
named, will of coarse have been a perfectly sound and insurable life, but 
may then be in any state of infirmity. 

The Yice-Chancellor directed that the policy should be held as a security 
for what the tenant for life might ultimately be liable to contribute ; and, 
as it was a participating policy, the decree was doubtless correct; for the 
premium was not in this case the exact measure of the annual contribu- 
tions, but was in excess, the result of which, namely the bonus, was 
rightly held to belong to the estate of the person from whose payments it 
had arisen. 

As to the proposition of waiting until the death of the cestui que vie 
to fix the proportions, such an arrangement (which has never, in fact, 
been suggested in practice) would be liable to this insuperable objection, 
that it might prevent the complete winding up of the affairs of a deceased 
tenant for life for a quarter or even more than half a century. 

9. Difficult as the settlement of such cases as that now under conside- 
ration proves itself, it will not escape the reader that under the new Chan- 
cery statutes they are more likely to obtain a correct solution than for- 
merly, since their determination, instead of being referred to the Master 
and reconsidered in Court under the light of precedent alone, will now be 
settled by the judge in chambers, who will, it may be presumed, avail 
himself of that competent professional aid suggested by the Masters in 
Chancery Abolition Act, and call to his assistance a professional ac- 
tuary, (r) 



*CHAPTER VIII. [*272] 

YOLUNTART BETTLSMENTS, WHEN SUPPORTED IN EQUITT. 

1. It is one of the incidents of property, that the owner may give it 
away as well as sell it; and it is clear, both on legal and equitable princi- 
ples, that a person, sui juris, acting freely, and with sufficient knowledge, 
ought to have, and has it in his power to make, in an effectual and bind- 
ing manner, a voluntary gift of any part of his property, whether capable 
or incapable of manual delivery, whether in possession or reversionary. 
A policy of assurance may, therefore, be the subject of gift as well as of 
sale. There are, however, two requisites to support such a gift; namely, 
firtij that the circumstances of the donor should be such as to entitle him 
to make a transfer of his property ; and, secondlyj that the gift should be 
perfect, or executed : it must not rest in fieri only, for a gratuitously 
expressed intention, or promise merely voluntary, is, in the estimation of 
the law, nudum pactum, and does not bind legally or equitably.(a) 

(r) 15 ft 16 Vict c. 80, 342; Mildmay v. Lord Methnen, 1 Drewry, 219. 

(a) Eekewich y. Manning, 1 De Gez, M. ft G. 188; Wain ▼. Warlters, 6 East, 10. 
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2. First, then, the oircnmstanoes of the donor most be such as to entitle 
him to make the settlement. 

The polioy of the law being to prevent the Tolontary transfer of pro- 
perty in such a manner as to defeat the jnst rights of the creditors of the 
settlor, it was enacted by the 18th of Eliz. e. 5, ''that all and ererj gift 
r*^7^1 or alienalion had or made to or for any intent or pnrposes to delay, 
t J ^hinder, or defraud creditors or others, shall, as against such per- 
son or persons, be utterly void/' A policy of assurance being a chose is 
action, and not, therefore, prior to the 1 & 2 Yict. e. 110, liable to he 
taken im execution, a voluntary settlement of such property was not, 
under the statute of Elizabeth alone, liable to be set aside as fttiudnleDtj 
but under that statute, taken in connection with the Insolvent Debtors' 
Act,(a) it was held to be so, as well as upon the death of the settlor, 
because the credttora could then reach all his personal property of what- 
ever kind.((;) And this is now the case in the preseni slate of the 
Uw.{dy 

3. If a man in embarrassed circumstances, and actually insolvent, 
makes a voluntary settlement for the purpose of securing to his hmlj 
that provision which he otherwise would be unable to effect. Ae settle- 
ment is clearly fraudulent within the meaning of the Act ; but in what 
manner the test of fraud will be applied is a more difficult qtiestion, and 
one which has been repeatedly before the Courts. 

In some cases it has been contended that any indebtedness is a sttfi- 
cient evidence of fraud ; in others, that there must be actual in8oivency(e) 
at the time of the settlement, or at least an inability to solve liabilities, 
such inability either existing at the time, or consequent upon the abdao- 
tion of the subject of the settlement from the assets of the settlor. 

The true principle, it is apprehended, may be collected from the verjr 
recent case of Skarf v. Soulby,(/) and was thus enundated : that, in order 
to set aside a voluntary settlement under the 13th Elis., it must be shown 
r4^741 *^^^^ ^^^ settlor was at the time in such circumstances that inft- 
1- -J bility to pay his debts was actually existent or reasonably to be 
apprehended by him, so that a presumption may arise that the setUemeot 
was made with an intent to hinder creditors; that indebted or not in- 
debted, and the extent to which the settlor was indebted, are merely en- 
denoe from which the Court will conclude that such a presumption does 
arise ; and that a trifling debt due at the lime of the settlement and le- 
maining unpaid, if it were shown that the settlor was then abondantij 
solvent, would not be sufficient to set aside the deed. 

In this ease, which is exceedingly important in connection with tbe 
subject of this chapter, by an instrument dated December, 1842, and 
made between A. B., a married man, of the one part: and C. D., of the 
other part,^ — after reciting that A. B. and C. D. had for seveial yean oo- 

ib) 7 Geo. 4, c. 67. (e) Norcutt v. Dodd, Cr. k Ph. 100. 

(a\ Sims v. Thomas, 12 Ad. & En. 536. 
^ (e) Insolreiicj, m regards a trader, has been defined to mean that he is noft is a 
sitaation to make his payments as usual, and that it does not follow that he is not 
insolrent because he maj nltimatelj hare a snrphM in winding up his aibsis- 
Bayley r. Schofield, 1 Man. 4 Sel. 338; De Tastet v. Tarenuer, 1 Keen, l«l. 

(/) 1 Mac. k Gor. 364. 



T0LUHTAB7 ftS TTIiSMINTS. 188 

babited tog6their> daring whieh time 0. D. had had four children by A. B., 
who were then living, and that he had determined to dieeontinue snoh 
cohabitation, and was desirona and had agreed to make sach provision for 
C. D. and her children aa waa thereinafter mentioned, the aaid A. B. 
covenanted to pay unto the said C. D. an annuity daring her life, and 
thereby aaaigned unto her two polideB of insurance upon his life (the 
annual premiums of which he also eovenanted to pay), to hold the same 
policies and the sums aasured thereby upon the trusts and for the pur- 
poses therein mentioned; and it was declared that the moneys to be re- 
ceived on the policies should be invested in the names of trustees, to be 
named by the said A. B., upon trust, to pay the dividends to C. ]>« for her 
life, and upon her death to divide the fund among her children. Upon 
the death of A. B. it appeared that his assets were insufficient for the pay- 
ment of hia debts, and a bill was filed by the plaintiflb on behalf of them- 
selves and the other creditors to set aside the settlement. The bill 
alleged that no notice of the assigument Hia given to the assurance com- 
panies, *and that the policies were not handed over to the defen- r« 07/^-1 
dant, C. D., until some time after the death of the settlor; the I- J 
defendant, 0. D., however, in her answer stated, that upon the execution 
of the settlement on the 7th of December, 1842, it, together with the 
policies, was handed to her by the settlor, and that she retained the same 
until after his death. No proof was adduced of the settlor's insolvency 
at the date of the settlement, or of any other debts owing by him than a 
Bom of 200^. due upon an I. 0. U. to ene of the plaintiffs, who was ^ 
that time in his employ, and deposited his savings in his hands, and a 
trifling sum for articles of household consumption supplied by the other 
plaintiff. Upon an appeal by 0. D.9 from a decree of the Yice-ChanoelloB 
of England, setting aside the settlement, the Lord Gbaoeellor, — ^remark- 
ing that the existence of property at the time of the settlement, and no*- 
included in it, amply sufficient for the payment of debts then due, would 
negative the fraudulent intention ; and that in Townsend v. Westma- 
cott,(^) Lord Langdale put the rule upon its true principle, holding that 
it was not necessary to show insolvency, but that the mere evidence of 
some debt at the time of the settlement was not sufficient, and that, if ha 
were to dismiss this bill, any other creditor might raise the question in 
another suit,— Erected a reference to inquire what debts were owing by 
the settlor at the time of the execution of the settlement and at his death, 
and what at the time of the settlement was the amount of the settlor^s 
property not included in it 

4. Where a settlement is voluntary, and, there being creditors at the 
time, it b on that account declared fraudulent, the property so settled 
heeomes part of the assets, and all subsequent creditors are let in to par- 
take of it.(^) And it should seem, that the subsequent creditors r«o7A-i 
may ^assert their rights as plaintiffs.(t) But it has been said >- -> 
that a settlement will not be set aside, if it provides for the payment of 
debts existing at the time.(A;) 

{9) 4 Bear. 58. In re Hag^wley's Trust, 6 De G. ft 9. 1. 
W Walker t. Burrowes, 1 Atk. 94. See 2 Atk. 600. 

(t) Williams's Exors., 638, citing Bichardson t. Smallwood, 1 Roper, Husb. and 
Wife, 313, n. (c), Jacob's edit. (*) George v. Milbanke, 9 Ves. 194. 
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5. When the settlor is a trader, any transfer which is firandnlent 
within the meaning of the statute of Elizabeth is also firaudnlent; and an act 
of bankruptcy, by virtue of the provisions of the Bankrupt Act: as is also 
an assignment to a creditor, where the consideration is a pro-existent debt, 
if made voluntarily, and in contemplation of bankruptcy. (^ 

6. But when the settlor is not within the operation of the bankrupt 
laws, it has been held that such an assignment cannot be set aside. Thus, 
where a person indebted to insolvency assigned a policy upon his life, 
upon trust, that the assignee should receive the sum assured at his 
death, and thereout pay a life annuity to his, the assignor's, mother, who 
was a creditor to a grd&ter extent than the value of the annuity, and the 
residue of the interest, together with the principal, after her death, to 
his, the assignor's, children, — ^it was held that he had a right to prefer 
one creditor to another, and that his mother was a purchaser, in respect 
of her debt, of the benefits of the settlement, both on her own account 
and the account of the children.(«i) 

7. In a case in which a voluntary post-nuptial settlement had been 
made by a person who was insolvent at the- time, bui of personal property 
of the value of 600^. belonging to his wife, and the trusts of the settle- 
ment were for the separate use of the wife, for her life, with remainder to 
her children,^ — the Court ordered a moiety to be paid to the assignees of 
the husband, and the other moiety to the trustees of the settlement,(a) 
in effect setting aside the settlement, or treating it as a nullity. 

r'1'2771 *^' '^°^' B^^^°^^J> ^^^ &^^ ™^^ ^ complete; the donor 
^ -J must not have reserved to himself any locus pconitentiss. We 
will then consider what will be a complete gift, and what a locus poeni- 
tentisD, taking seriatim the methods of transfer, which, as we have alreadj 
seen, are effectual when the consideration is a valuable one, namely, 
declaration of trust, assignment by deed, or mere contract whether by 
writing under seal, or under hand only. 

9. Where the grantee of a policy expressly declares himself a trustee 
of the moneys assured, the transaction will be binding upon him and his 
reprentatives ;(o) and upon such a declaration of trust, a power of revo- 
cation may be expressly reserved. (jp) In like manner, when the legal 
interest is vested in a trustee, the equitable owner may direct that the 
trustee shall become such for the person he is desirous to benefit <^ You 
may constitute one a trustee for a volunteer," said Sir William 
Orant.(^) And where a chose in action is vested in trustees upon trust 
for such persons as A. shall appoint, the beneficial interest may be toans- 
ferred by an appointment without consideration.(r) A declaration of 
trust is considered in a court of equity as equivalent to a transfer of the 
legal interest in a court of law ; and if the transaction by which the trust 
is created is complete, it will not be disturbed for want of consideration. 

(I) See Smith's Lead. Ga. 1 toI. p. 14, in notis; Twyne's Ga. 

(fn) Grogan t. Gooke, 2 Ball k B. 230, and see Eastwick y. Gailland, 5 Term 
Rep. 420; Nun y. Wllsmore, 8 Term Rep. 521 ; Lord Townshend y. Windham, 2 
Ves. 6. (fi) In re Wray's Trusts, 16 Jur. 1126. (M. R.) 



(o) James y. Bjdder, 4 Beay. 600. {p) Post, p. 29T. 

iq) Sloane y. Cadogan, Sag. V. & P. App. 1119. 
(r) GoUinson y. Patrick, 2 Keen, 135. 



VOLTJNTABT B STTLBM XNT S. 185 

10. Whether the deolaration of trast or appointment is by deed or not 
IB imm&terialy unless a power has to be ezeoated and the ezecntion of a 
deed is a formality imposed upon the donee by the instrument creating 
the power. (<) The execution of an instrument under seal is, it is true, a 
more solemn act, and evinces a more decided intention than the signing 
of a mere memorandum ; *but no writing is absolutely necessary rMTo-i 
for a declaration of trust may be by word of mouth only.(0 ^ -■ 

11. It is clear that a direction to a trustee to stand possessed of the 
snbject of the trust, for the benefit of a third party, if acknowledged and 
acted on by the trustee, will be e£fectual.^tt) Thus a person, haying 
effected a policy in his own name and upon nis own life, assigned it to a 
mortgagee, who thereupon wrote a letter to him, at his request, acknow- 
ledging that he held the policy as a security, and concluding as follows : 
'< And in the event of your death, and after the recovery of this insu- 
rance from the above-mentioned offiooi I hold the remainder at the dis- 
posal of Mrs. M. T. Magawley, of Cadiz.^' This letter the assured sent 
to Mrs. Magawley, inclosed in one of his own explaining the arrange- 
ment. Upon his death the mortgagee recovered the amount insured, 
and invested the residue, after satis&otion of the debt, in the name of 
himself and another as trustees. This amount was claimed by creditois, 
and it was held that there was a good declaration of trust, subject only to 
the rights of the creditors at the time that it was made.(t;) 

12. And when there is no person previously constituted a trustee, a 
direction to a debtor or person liable to pay a sum of money, to stand 
possessed thereof upon trust for a third party, when assented to or acted 
on by him, will be sufficient to raise a trust in favour of a volunteer. 
Thus, in the case of McFadden y. Jenkins,(t£') the testator, Thomas 
Warry, had lent a sum of 500^. to the defendant, Jenkins, to be returned 
within a short period. Some time afterwards Warry sent a verbal 
direction to Jenkins to hold the 500^. in trust for Mrs. McFadden. This 
he assented to, and, upon her application, paid her a small sum, lOLy as 
part of the debt. The question was, whether such a ^transaction r-Mna-} 
was binding upon the estate of Thomas Warry. Lord Gotten- L- J 
ham, 0., observed : << Some points were disposed of in this case which are 
indeed free from doubt, and appear not to have been contested in this 
court, viz., that a declaration, by parol, is sufficient to create a trust of 
personal property; and that if the testator had in his lifetime declared 
himself a trustee of the debts for the plaintiff, that, in equity, would 
perfect the gift to the plaintiff, as against the testator and his estate. 
The distinctions upon this subject are undoubtedly refined, but it does 
not appear to me that there is any substantial difference between such a 
case and the present. The testator, in directing Jenkins to hold the 
money in trust for the plaintiff, which was assented to and acted upon by 
Jenkins, impressed, I think, a trust upon the money which was complete and 
irreyocable. It was equivalent to a declaration by the testator that the debt 
was a trust for the plaintiff. The transaction bears no resemblance to an 

(«) Sogden on Powerg, 262 — 280. 

(t) U'Fadden r. Jenkins, 1 Phill 167. (u) Bentley v. Mackay, 16 Beav. 12. 

(v) In re Magawley's Trust, 6 De G. & S. 1. (w) 1 Phill. 167. 
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undertaking or agreement to assign. It was in terms a tmst, and the 
aid oi tiie Court was not neoessary to complete it'^ 

Id. In all these cases, it will be obserred, a trmt was expressly eoa- 
stiinted; but there is no magic in the woids ''tmst or tmsteey'^and 
therelbre a written declaration of tmst, if made diveiBo intnita, and ira- 
communicated to the cestoi que trust daring the life of the donor, wiD 
not be operatiye as a settlement, (x) Where a peUcy has been ass^ed 
by deed; and the legal interest in such policy is Tested in a tmstee, if 
notice of the assignment is given to him by the assignori and he admow- 
ledges the interest of the assignee, this wiQ bring the ease into the pre- 
ceding class. The mere flnet that an asngnment has been exeonted euh 
not prejudice the assignor, but a trust will have been con8titated.(jf) A 
debtor, moreover, or depositary, and such is the position of the insuien, 
r«2R01 '^^^ ^^ ^^ towards *the assignee as to raise a tnist or create an 
L -I obligadon towards him ; although what would be sofficient for 
this purpose does not seem to have been and to be very easily d^^ 
mined. But such acts most have been at the instance of ihe origind 
owner, (2) for no recognition <»* act of a depositary can vary a contract 

14. Where there is no express declaration of trust, or constitution of 
another as trustee on the part of the donor, but the poliey has in fcra 
been assigned by deed or written agreement, the question becomes one of 
great doubt and difficulty. In one class of cases it has been held that sa 
asrignment by deed must be conndered eiiectual iriioi communicated 
to the trustee or cestui que trust, and especially where the deed is in the 
custody of the trustee or assignee, and the policy has also been handed 
over and notice given to the office. All, it has been said, has then been 
done which the nature of the subject of the gift will admit of, and &e 
gift is complete. In another class of cases, however, it has been hdd 
thai such an assignment being void at law will not be completed in equity, 
sad that, admittmg that the Court of Chancery wOl compel the execn^ 
of a trust when once declared, yet, in the absence of a vahmble conaid^ 
ration, it will not raise a trust, or decree specific performance oi an agree, 
ment, although under seal; and that an assignment is not equivalent to 
a declaration of trust 

15. In order to appreciate the diffioulties of the case, it will be neces* 
sary to consider briefiy the principal decisions. In Fortesque v. Bar 
nett(a) the grantee of a policy assigned it to trustees upon trust for volun- 
teers, and covenanted to pay the future premiums, and handed over tk 
deed to one of the trusfecs* He retained the poliey, which he afterward 
surrendered to the office ; no notice having been given of the assignment 
P^ooi 1 ^ J* Leach, M. B., decided that *the transaction was binding 
L -i upon the settlor, considering that it was complete, and that 
notidng remained to be done by him. He obBerved, that if tiie trustees 

(x) Field V. Londsdale, IS Bear. 79. 

f y) Bridge v. Bridf*, 16 Jv. 1031. (IL K.) 

(sf Bell T. The London and North<-We8tem Railway Gompanj, 19 L. J. 29i. 

la) 3 My. A Keen, 36, followed in IreUnd, Blakely r. Brady, 2 Dm. * Walsh » 
311. 
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had giyen notice to tbe office, die setikr wocdd not bare bee« able to 
hare defeated hid gTMvl; and that the omiasM to give notice eonid not, 
in his opinion, affect the infant ehildren. 

16. In direct opposition to thia case, we have that of Ward ▼. A«dland.(6) 
W. W., a eingle man, mthout children, being entitled, inter alia, to a 
policy of MBQianee upon his own lifb, by an indenture made between 
himself, of the flrst part; hit niece, M. W^ and herbasband, of the 
second part ; and J. W., as tmatee, of the third part ] assigned to J. W«, 
inter aha, all sums of money then owing te him, and all secvrhies for 
money, snd aH other his personal estate, together with the mortgage-deeds 
and wridngB relating to the premises, npon trnst for himself (the settlor,) 
for his life, and after his death npon tnists for the benefit of his two 
nieces and their children, and he oovenanted for farther assurance. The 
deed was exeettted by the settlor and trastee, and delivered to the latter ; 
bat the policy and other sectrritiea were not delivered to him, and no 
notice ?ras given, cither by the settler or trastee, to the oAce. The 
settlor subsequently bequeathed the policy npon other trusts to the defen- 
dant, whom he appointed his executor, and by whom the earn insured 
was actually received from the insnraaoe office. The biU wae filed to 
establirii the validity of the settlement. Upon a referenoe to the Master, 
to inquire as to the property included in it, it was fo«nd that the policy 
was so included, and, further, that the testator^s debts which had been 
paid amounted in the whole to a smaller stun than the value of the per-* 
sonal eatate not included in the settlement. On the one hand, it was 
contended, upon the authority of Fortescue v. Baniett^ that, although 
the policy did not pass at law by the assignment, efleet would be given 
to it in equity ; secondly, that, whether or not llie policy passed at law, 
*the assignee had a legal remedy, as he waa entitled to bring an rfogon 
action in the name of the party in whom the legal interest wae ^ J 
rested and which action a court of law would not have stayed or permitted 
the nominal phuntiff to interfere with ; and further, that if the transfer 
was incomplete, the representatives were bound, by the covenant for 
further assurance, to perfect it, under which, to prevent circuity of adSon, 
the pUintiff had a legal remedy, and that a court of equity would relieve, 
by giving die spedfio property, instead of damages for the loss of it. 
On the other hand^ it was argued, that if the plaintiff had i legal right 
htt remedy waa at law, but that if the legal thle waa incomplete, it waa 
firmly settled that a court of equity would not interfere to assist a mere 
volunteer ;(c) and also that, without disputing that a voluntary covenant 
might bo the aubjeci of a demand in equity, the covenant was such that 
nominal damages would alone be recovered at law. Upon these argu- 
ments, the following judgment was delivered by the Master of the Rolls, 
Lord Langdale ; << The intention of the settlor at the date of the deed 
was to assign the property in question to the plaintiff (J. W.) absolutely, 
and to declare tmata to be executed out d the estate, which, by the assign- 
ment, waa intended to be vested in the plaintiff. The covenant appears 

ib) 8 Bear. 202, 0. P., Cooper's Bep. 147. 

(c) Jeftijs y. Jefireys, Gr. k Ph. 138; Meek v. EettleweU, 1 Phfll. 342, 1 
Hare, 464. 
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to me to Iiaye been entered into in aid of the form of the transfer, or 
assignment, intended to be made. Mr. W. intended to make a gift by 
assignment, and not to declare a trust to be executed by himself. Sap- 
posing the assignment to have been a complete and effectual assignment, 
there is not only no conflict, but no question. If the property was legally 
vested in the plaintiff he might have recovered it at law, and applied it 
on the trusts ; if the property was not legally and effectually vested in 
the plaintiff then, as the deed was voluntuy, this Court could afford no 
assistance to the plaintiff in recovering it : and under these circumstances 
rttooQ-i *^b6 ^T^^J question between the parties is, what is the legal effect 
I- -I of the assignment. The debt (a mortgage debt had been also 
assigned by the deed,) and the policy of insurance are choses in action 
not assignable at law ; and it is plain that the whole estate and int^est 
of the assignor did not and could not pass to an assignee, and I apprehend 
that, in the case of a voluntary deed, neither the assignor nor his exe- 
cutor could have been compelled to permit the assignee to use his name 
for the recovery of the debt. The assignment was deficient, because it 
did not vest in the assignee all that the assignor professed and intended 
to pass, and no instance except the case of Fortescue v. Bamett has been 
produced, in which this Court has given effect to such an assignment'' 
His lordship, after observing further upon that case, continued, '<It 
appears to me that neither a voluntary assignment by deed of a mortgage 
debt, accompanied by a grant not specifying the particular estate ; but 
of all estates held in mortgage, and by a covenant for further assurance 
without delivery of the mortgage deed or notice to the mortgagor, nor 
the voluntaiy assignment of a policy of assurance retained in the hands 
of the assignor, and without notice given to the grantor (t. e. the insn- 
ranee office,) though accompanied by a covenant for further assurance, 
can be considered as a complete and effectual assignment, to be acted 
upon and enforced by the assignee, without any further or other act, to 
be done by the assignor. On the whole I think that the plaintiff is not 
entitled to any relief^ and that the bill must be dismissed, but withoat 
ooets.'' 

17. The Court of Chancery, it has been said, will exercise its jurisdic- 
tion where there is a trust, and the relation of trustee and cestui qne 
trust has bftn created, but will not afford its assistance to constitnte a 
volunteer cestui que trust,(d) in like manner as in cases to en£nte 
r^841 *^®°^*'^^ arising out of illicit dealings between parties, where, 
^ -■ if an account has been rendered or other act done by one of die 
parties upon which the Court can proceed without investigating the 
origin of the demand, it will do so, but not when the form of the tran- 
saction is such as to oblige the Court to go into the original transaction 
out of which the demand has arisen,(e) equally witholding its assistance 
from a volunteer, whether he seeks to have the benefit of a contnwt, a 
covenant, or a Bettlement,(/) and leaving him to his legal rights. 

To this effect was also the express decision of Lord Cottenham, C, 

(d) EUUon T. Ellison, 6 Yes. 002. («) M^Fadden v. Jenkins, 1 Hare, 462. 

if) Jeffreys y. Jeffreys, 1 Cr. 4 Pb. 141 ; Holloway t. Headington, 8 Sim. 324. 
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upon the volantary aasignment of an equitable chose in action. <<The 
deed" he said, <' being merely voluntary was aa an assignment altogether 
inoperatiye f <' and/' he added, <^ the assignment fiuls, and with it the 
trust." It has been repeatedly decided that when a gift is intended, as 
in the present case, and it is imperfect or ineffectual; this cannot be con- 
verted into a declaration of trust, so aa to make the donor a trustee for 
the donee.(^) 

18. In the above cited cases the Court appears to have refused to 
consider whether the true construction of the deed of assignment might 
not be to give it the operation of a declaration of trust, according to the 
role that such a construction should be given, ut res valeat magu gu^m 
pereat ; and such was the state of the law so lately as December, 1851, 
when the ease of Kekewich v. Manning^ A) was decided. 

In this case, prior to the marriage of A. B., two sums of 10,500^. New 
U per Cents., and bOOL Long Annuities, were standing in the names of 
herself and her mother, upon trust, for the latter for her life, with re- 
mainder to A. B. absolutely. By the settlement then made A. B. as- 
signed her interest in these trust funds to trustees, upon trust, to obtain a 
transfer upon the death of the tenant for *life, with a power of at* r-Mopri 
torney for that purpose, and to stand possessed thereof upon such L -I 
trusts for a niece of A. B. (after her death) and the children of the intended 
marriage and the issue of such niece and children as A. B. should appoint, 
and default of appointment for such niece and children equally as tenants in 
common ', and it was provided that, in case no child of the said intended 
marriage should live to attain a vested interest in the trust funds, the niece 
shoold be entitled, on attaining 21, to a vested interest in remainder, expect- 
ant upon the decease of A. B., in the Long Annuities and 5000/. part of 
the stock, and the residue should beheld upon such trusts as A. B. should 
appoint by will, and in de&ult of appointment for her next of kin. 
There was no issue of the marriage, and upon the decease of her husband 
A. B. married again, and executed another settlement of the trust funds, 
with similar trusts, in favour of the niece and the issue of the second 
marriage. There was issue of this marriage one child only, and upon the 
death of the mother of A. B. a bill was filed by the trustees of the first 
settlement to enforce its provisions. 

On the one side, it was argued that the trust for the niece was suffi- 
ciently supported hj the marriage contract ; but that, even if it were 
voluntary, the assignment were a complete gift, everything having been 
done of which the subject was susceptible, the instrument being under 
seal, and the persons in whom the legal interest was vested having notice 
or being cognisant of it. On the other hand, it was argued that the 
transaction was incomplete, there having been no declaration of trust by 
the settlor, but an assgnment only, and no transfer of the legal interest ; 
and that the Court would not assist a volunteer to perfect an incomplete 
gift or enforce an agreement. 

The Lords Justices deemed it unnecessary to consider whether the 

{g\ Heek y. Kottlewell, 1 Phill. 342. 

(A) 1 De Gez, Mac. h G. 176; Page t. Cox, 10 Hare, 169. 
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nieee was within tlie sianriag^ ooMidsmtioSt ^«t decided Ae ^use ia 
favour of the plaintiffs -^^apon the juitfaoiity ot £Ui0Dii r. BUison^i) 
r*2861 ^'^^ *Gado|^a r. Sloaiie^(ii?) aad D{>oa prineiple eliieflj, bmt 
L J eeoondarilj also uposi Forteaeud y. £affieftt>(0 Wheatley v. 
Fwnf(m\ Slakelj t. Bn4y,^(n) aad, addteesiag thems^ee to the objac- 
tiiM of tiie ai>aenoe of an exfreaB deefauraticA of tniatyiraiimrlu <<Whe- 
ther this obseryation is oorrect in point of verbal accaraoj or oot, we 
think it of no weighty beings as we 9iep of cqdnion that, apoa all the lan- 
gnage of the settlement takea together, it is for eyaiy purpose of equal 
efficaoy and value vitha foniud sod {dain deelai»ti<Hi of the most espUeit 
kind, that A. B. and her mother shonld^ eabjeot to the Ufe interest of the 
latter, staad possessed ni the funds ia trust for tbepovpose of aettlement, 
or for the trostees of it in that charaoter.'' 

In this case sll those which we have referred to were cited and con* 
mented (m ; and not only is it an anthorily oonourring with Fortesoue v. 
Barnett, and which, wliiie it overmles Ward v. Audland, is a decision by 
a ooort of equal jurisdiction with that by which Meek v. Kettlewell and 
MoFadden v. Jenkins was decided^ but it may be considered fax express 
decision that an inte&ti<m dearly expressed by an instrument under sesl, 
is equivalent to a formal declaration of trust. 

20. It will also be material to consider, assuming that a court of 
equity will not give effeoi to the assignment by specially performing the 
oonkact, whether the value rf Uie poUey can be recovered at law as dam- 
ages upon the oovenants in the deed, either implied, as from the use of 
words of assignment, or expressed, as where there are the usual cov^ 
nants for title and further assurance, and' whether a similar relief can be 
obtained by the volunteer in any proceedings in equity, as in a suit for 
the administration of the estate of the settlor. In an action, tib^, upoo 
the covenant for further assurance contained in the deed which was the 
subject of the suit in equity in Ward v. Audland, it was held that dam- 
r^2871 ^^^^ conld not be recovered ;(6) and in "^like manner it has been 
I- J decided that a court of equity will Bot practically give effect to 
an assignment which faUs sa such, by decreeing satisfaction ctf the cove- 
nants of the donQr.( j>) In the case of an implied covenant it has been 
held that there is no ground of relief, where the grantee never had any 
property in the subject of dispnte.(g) And where a settlor, having no 
power of revocation, attempted ineffectually to vary a vaUd settlement, 
the donees under the second deed were held to have no claim against 
the assets of the settlor.(i') And in a very recent case before 6ir R. 
Kindersley, V. C, it was held that the voluntary assignee of a debt from 
a person deceased could not maintain a suit for the administration of the 
estate of the deceased. << To entitle the plaintiff to sue,'' said the Yiee- 
Ohancellor, « sbe must be a creditor ; and she says she is so by virtue 



(«) 6 Yes. 656. (k) Sag. V. & P. 1119, 11th edit. 

3 Mj. k E. 36. (m) 1 Keen, 551. (n) 2 Dra. & Walsh. 

16 M. k W. 862; Pulvertoft v. Pulvertoft, 18 Ves. 93. 
p) Dillon V. Coppin, 4 My. A Cr. 663. 
(q) Saltern v. Melhuish, Amb. 247, and see 4 My. 4t Gr. 671. 
(r) Newton y. Askew, 11 Beav. 145. 






i 



YOLI^NTA&r 6XTTI1XMSNT8. 191 

of the assigDaieDt But im BM^jDmeDt of (a «bo0e of actioo does not 
ooovej any logal right In the yiow ef the 'COurt ef equity it opecates 
only as an agreement; and if it k velantary the oonrt will not enforoe it 
at Uie Bait <^ 4iio aisignee agpuaet the afl0ignflc«''(«) 

In oppositioD^ hovevei , to these oaaea we have that of Cox ▼. Bar- 
Dard,(^) befeie Sir J. K. Bruoe when Yioe-Ghaneellor. Theie had beea 
a vobntary asaignment by deed of a jk^Ji with a covenant for farther 
aMoranee^ the traafte in favour of the volnnteefB being deolaxed by a 
deed of even date. It does not appear firom the report whether the 
deeds and policy were lodged with the tniateesy who may, however, be 
asBoiBed to have exeonted a trust deed. In a suit for the adminiatetiou 
of the estate of the settlor the ease of Ward v. Audland was tilted, and 
it was snggeated that the Court nnght give the parties daixning the 
benefit of the eoveuMit the opportunity of bringing an *aotion. pMoo-i 
The Vice-Chaneellor, however, remaking that it was the duty of I- J 
the Gourt^ if praotioable, to administer the eetate without sending the 
parties to a court of law, observed that << he did n^t say that the Court 
would specifioally perform the covenant for further aasuranoe, bat that 
all the covenantee required was damages, whieh die Court of Chancery 
ooold in such a ease estimate and give better than a court of law.'' His 
Honour said << that it was not aecessaiy for him to deoidei and he did not 
decide, wheidier without the covenant for fiarther assurance the voluntary 
instrument would prevail; but the covenant being there, the Court 
would fasten upon it, and hold that the assignment operated to bind the 
eetate." 

21. In one respect it would seem that there would be a ff^ni difierence 
in effect between a specific performance of the assignment and the mere 
right to damages; namely, that in the first case the volunteer would have 
a right in rem, and a priority over subsequent creditors, who could only 
claim subject to tihe prior engagements of their debtor; while in the 
other, although the claim might be enforced against the estate of the 
settlor, it would scarcely be stronger than that upon a voluntary oove- 
lumt fbr the payment of money, whdoh may indeed be enforced, but only 
after the satisfiaotion of all debts, whether specialty or simple contsact, 
inoorred upon a valuable consideration.(ii) 

22. The mere ezecutbn of a conveyance, or other deed, is not of 
iteelf conclusive that it was intended to take effect at all events. Parol 
evidence may be given of the circumstances under which it was executed, 
and of the manner in which it has been dealt with, in order to show that 
it was not intended as a final and irrevocable act ;{y) but subsequent in- 
Btrootions, or declarations, not connected with acts or declarations which 
took pkoe at the time, ^cannot be recdved in evidence.(io) De- t-«ooAn 
lifery of the deed to a third person has been considered evidence ^ J 

(t) BtweU T. Mozsy, 2 Sim. N. S. 189. 

U) 8 Hare, 310; see Williamson y. Codriagton, 1 Yes. Sen. 514. , 
(u) Watson t. Parker, C Bear. 268; Lomas t. Wright, 2 Hy. k K. 776. 
(vj Stratford v. Powell, 1 Ball k B. 14—21; Johnson ▼. Smith, 1 Yes. 314; 
Hll! T. Gomme, 1 Bear. 640, 6 My. k Or. 250, 
(to) Glarell t. Littleton, Prec. Gh. 306. 
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of an intention that it slioald be absolute ;(x) retaining it in the hands of 
the donor, and n'on-oommunication to the donee, evidenoe of a contrary 
intention.(y) Very much must depend upon the circumstances of the 
case. If it should appear that the deed was kept by the donor only that 
he might secure to himself a locus poenitentiae during his life ; if ho 
should die without haying done anything indicatiye of an altered inten- 
tion, then it may be presumed, observes Mr. Spence,(iB) the act would be 
considered as consummated and complete as against all persons daiming 
as volunteers under the donor. 

23. From the preceding examination of the cases it will be seen, that 
it is impossible to reconcile them ; but upon the whole it is submitted, 
that the better opinion is that acted on in the cases of Kekewich v. Man- 
ning, and Cox v. Barnard, and that the remark of a learned Judge upon 
another disputed point in a court of law is not inapplicable ; namely, 
that in the latter cases, if there has been less science, there has beoi 
more common sense imported into the law. At the same time, in the 
last case decided upon this subject, the Master of the Rolls, noticing that 
Kekewich v. Manning was irreconcileable with the preceding cases, acted 
in conformity with the latter, (a) 

It will have been observed that the important points to be considered 
are, first, whether the assignment is by deed, with or without a covenant 
for further assurance. Secondly, whether notice has been given to the 
assignee, trustee, or cestui que trust. Thirdly, whether the policy and 
deed have been delivered to the assignee or trustee. Fourthly, whether 
r«9901 ^^^^ ^^ ^^^ given to the insurers. ^Fifthly, whether when 
L J the legal interest is vested in a trustee for the settlor, notice haa 
been given by him to such trustee. Sixthly, whether any act has been 
done, either by the office or such lastly mentioned trustee, as to amount 
to an e£fectual acknowledgment of the assignment. 

Upon these the following propositions are submitted to the considera- 
tion of the reader: 

(1.) That when the first five questions can be answered in the affirma- 
tive, the assignment is inoperative. Nevertheless, this cannot be consi- 
dered as beyond a doubt; and we may here remark, that the argument 
which has more than once been used, that the assignment must be com- 
plete because all has been done which the nature of the case renders 
possible, seems to fall to the ground before the reply, that this is not 80, 
for the donor might have declared an express trust, but did not (2.) 
That in such a case the deed is binding upon the settlor, and wiU be en- 
forced against his estate where he surrenders with the concurrence of the 
trustee, or fails to keep up the policy, at least where there is a covenant 
for further assurance. (3.) That when the first question can alone be 
answered in the affirmative, the donor has reserved to himself a loeos 
pcBuitentise, and the assignment fails.(5) That while the contanned 
secrecy or absence of communication is a sufficient evidence of intention 

(x) nniache y. Giles, 2 Molloy, 286; Gottoa y. King, 2 P. W. 358. 
fy) Birch y. Blagraye, Axnb. 264; Cecil y. Batcher, 2 Jac. k W. 673; Hughes 
y. Stubbs, 1 Hare, 479. (z) 2 Eqnity, 884. 

la\ Bridge v. Bridge, 16 Jur. 1031. (M. R.) 
(6) AntrobuB y. Smith, 12 Yes. 39; Field v. Lonsdale, 13 Beav. 79. 
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on tbe part of the settlor to reserve to himself the power of suppressing 
the deed,(c) on the other hand giving notice to the volunteer (and for 
this purpose notice to the trustee might he of equal efficacy) would de- 
stroy any locus poeuitentias hy creating a belief in the mind of the volun- 
teer of an act having been executed, upon which he might calculate in 
estimating his own engagements, very different from the expectation of a 
promised legatee, the gift to the latter being ex necessitate rei revoca- 
ble.((/) (5.) That the importance of the third point depends upon 
whether the continual '''custody of the documents by the donor r:K9qi'i 
is consistent with the provisions of the deed; that, if this is the *• J 
case, no presumption will be raised of any intention on his part to reserve 
to himself a locus pcenitentise, but that if this is not so, and he retains 
no ultimate or other interest, the fact of his continued custody of the 
documents must be duly weighed, together with the other circumstances 
of the case, in considering how far the donor in executing the deed in- 
tended it to be a final and binding obligation upon himself. (6.) That 
the absence of notice to the office cannot be conclusive when the only 
question is, not as to the right of consecutive incumbrancers, but whether 
the donor is himself bound by the deed; that as the notice might have 
been given, as was remarked in Fortescue v. Bamett, by the trustee, the 
omission on his part, ought not to prejudice the innocent cestui que trust. 
(7.) That at the same time in every case an important argument may be 
raised upon the fact of notice, for, applying the doctrine upon which 
MoFadden v. Jenkins(6) was decided, it may be said that the notice was 
a sufficient direction on the part of the settior, and that the registration 
of the notice by the office was a sufficient assent thereto; that a notice 
by the direction of the settlor was equivalent to a notice by him, and 
that an assignment was a sufficient authority to the trustee or assignee to 
give it. Again, with regard to the assent of the assurers, it may be said 
that they are bound to give it : can they, or a trustee, the grantee of the 
policy, control the right of donation of the setUor, in whom the entire 
beneficial interest is vested ? The solution, however, of this question, 
will doubtless be found to be, that upon the assent of the trustee or de- 
positary an express trust is raised, obligatory upon the latter as between 
him and the volunteer, and that this obligation, having been contracted 
at the instance of the donor, becomes equally binding upon him also; 
that this direction and '*'assent, thus raising an express trust, r^nooi 
becomes a species of equitable conveyance, while the direction, ^ J 
unless completed by the assent, may be a mere promise, void for want of 
consideration. 

24. As in the case of an assignment for a valuable consideration, 
notice to one of several trustees in whom a policy may be vested will be 
effectual at least during his lifetime.(/) 

25. Assuming for argument the validity of an assignment by deed, we 
will in the next place consider the effect of words of assignment in a 
mere memorandum or unsealed writing. No case can be cited in which 

(c) Sed Tide, Fletcher y. Fletcher, 4 Hare, 67. 

fd\ See lloney y. Jordon, 2 De Qex, H. & O. 318. (e) Supra. 

(/) Kekewich t. Manning, 1 De Gex, M. k G. 189; Meux v. Bell, 1 Hare, 73. 

AxTGUST; 1853.— 13 
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an assignment not under seal has been supported as snob, wbile tbere » 
express aathority that such a gift is incomplete. (^) It has, howeTer, 
been said, that although it is a general rule of law that an inten^n or 
promise, where expressed in a deed, is binding at law as a covenant, and 
the consideration is immaterial ; yet in equity, where specific performance 
of the coTcnant is sought, it stands scarcely or not at all on a better foot- 
ing than if it were contained in an instrument un8ealed.(A) In the case 
of chattels personal, capable of delivery, it is certainly the law, that a 
gift to be effectual must either be by deed, or perfected by deliverj/i) 
The right to the instrument or policy which is the mere evidence of tae 
contract, as between the office and the assured, may pass by delivery, hot 
it cannot carry with it the benefit of the contract. 

26. As we have already seen, a voluntary settlement not otherwise 
valid, may be rendered so by an ex post fisioto consideration ;(^) and it 
may be considered whether this will not always be the case as regardf 
the interest of any person who may have been thereby induced to alter 
r*9Q^1 ^^^ position, as by the payment of the premiums upon the policy; 
L -■ *and for this the case of Oodsall v. Webb,(Q may be thought an 
authority. In this case a policy upon the life of a married woman was 
by the settlement vested in a trustee, in whose name it had been efiSected, 
and by whom the premiums were to be paid out of the settlement fonda 
(to the income of which she was entitled for her separate use, and after 
the decease of her husband in the event (which happened) absolutely,} 
upon trust after her decease to pay the income to arise from the invest- 
ments of the sum assured unto her husband during his life, and after his 
decease, as to the principal thereof as she should appoint by will, and in 
default of such will upon trust for her next of kin. By a subsequent 
deed, after reciting the decease of the husband, and that the policy was 
effected to make a provision for him in case he should be the survivor, 
and that the widow was unwilling to keep it up and pay the annual pr^ 
miums, in consideration of the natural love and affection that she bore to 
the plaintiff, who was her cousin, and his wife, who was her sister, the 
trustee by her direction assigned the policy to the plaintiff for his own 
use. On a bill being filed by the plaintiff after he had received the 
money, against the widow's executors and next of kin, the Master of the 
Bolls held, that the next of kin were not entitled to have the policy kept 
up against her; and he said, « Thinking that she had a right to refuse to 
keep up the policy or to permit the trustee to keep it up, I think the 
trustee was entitled to assign it according to her direction, and conse- 
quently, that the plaintiff is entitled to the fund in question.'' It will 
be observed, however, that this case may also be independently sap- 
ported upon the ground of the concurrence of the trustee in the assign- 
ment. 

27. The great difliculty in these ceases of voluntary asmgnments arises 
from the &ct that the policy is not assignable at law, and courts of 

(^) Edwards t. Jones, 1 Mj. k Gr. 226. 

(A) Kekewich t. Manning, 1 De Gex, M. k O. 188. 

(t) Martindale t. Booth, 3 B. 4 Ad. 606. (k) Ante, Pt 2, Oh. 1. 

(Q 2 Keen, 99. 
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equity do not consider that anj interest passes equivalent to an equitable 
estate ; for when *the legal interest is transferred^ as upon a r^oq ^-i 
transfer of stock, or an estate legal or equitable passes by deed, ^ J 
the aet b conclusiTe against the settlor and all persons claiming under 
him, subject to the operation of the statutes of the 18th and 27th of 
Elizabeth.(m) Hence, when the settlement takes the form of a covenant 
to effect an insurance, and the policy is actually effected in the name of 
the trustee; it is effectual as not requiring the asaistttnoe of equity to per- 
feet it. 

It is also said that when the settlor has executed a bond or obligation 
to make the particular provision for the donee, the Court will always 
enforce it.(f») 

28. Should policies of assurance ever be made assignable at law by 
statutory enactment, as may possibly be the case, this cause of the fre- 
quent shipwreck of voluntary settlements will be at an end. The law, 
however, on this subject will still be useful as to all cases prior to the 
Act, and also in cases when the solemnities required by it may be in- 
complete, unless the doctrine in Antrobus v. Smith and Edwards v. 
Jones, namely, that no equitable assignment will be supported when a 
legal transfer was practicable but neglected, should operate to render 
invalid, aflter the passing of the Act, settlements which might have been 
effectual before it. 

29. This subject will be somewhat further elucidated by the consid- 
eration that a policy of assurance may be the subject of a donatio mortis 
causa, which has been defined to be, << where a man lies in extremity, or 
being surprised with sickness, and not having an opportunity of making 
his will, but lest he should die before he make it, he g^ves with his own 
hands his goods to his friends. This, if he dies, shall operate as a 
legacy ; but if he recovers, then does the property revert to him again.'' (c) 
Such a gift, ^indeed, differs little from a legacy, except in not ro- r:^og5-i 
quiring the assent of the executor : it is not complete until the L -^ 
death of the donor, and is of no avail against creditors in case of a de- 
ficiency of assets, and by the 86 Qeo. 8, c. 62, s. 7, is subject to legacy 
duty.(^) It is, moreover said to require three conditions: — first, the 
^ft must be with a view to the donor's death ; secondly, it must be con- 
ditioned to take effect only upon the death of the donor by his exist- 
ing disorder; thirdly, there must be a delivery of the sul^t of the 
donation. 

A donatio mortis causft cannot be by deed without delivery ',(g) but 
where the subject of the gift is in action, and not in possession, tne de- 
livery of the instrument by which it is secured has been held sufficient. 
Thus a bond may be the subject of such a gift, and the executor becomes 
a trustee for the donee ;(r) and in like manner a mortgage, by delivery 

m) c. c. 4. 18. The latter referring to real estate only, 
fi) Fletcher r. Fletcher, 4 Hare, 67 ; Bridge r. Bridge, sap. 
o) Hedges y. Hedges, Free. Chan. 269; Farqnharson y. Care, 2 Coll. 0. 0.'356. 
0>) Ward T. Turner, 2 Yes. Sen. 434. (?) WiU. Ex. 658. 

(r) Ashton r. Dawson, 2 Coll. C. C. 363, in notis; Blount t. Barrow, 4 B. C. 
5.72. 
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of the mortgage deeds, (s) Gifts of this Datore are not abolished by the 
new Wills Act.(t) It may be thought that that which was eqni^ent 
to delivery for the purpose of a donatio mortis causa^ ought to have been 
so upon a voluntary assignment by deed. This would be a further argu- 
ment for the validity of such an assignment, coupled witih the delivery 
of the policy. 

80. In Johnson v. Ba]l,(«) a testator after the passing of the new 
Wilb 4^ty bequeathed « poHcy of aosurance on his own life to B. and 
C; 'Ho hold the same upon the uses appointed by letter signed by them 
and myself Subsequentlyi at the request of B. and 0.» he signed a 
memorandum to the following effect : — << I wish my policy of assurance, 
left to B. and C, to be divided as follows : I give/' &o., mentioning the 
r«9Qfil ^^^^'^^ ^^ which he desired 'certain volunteers to take. This 
L J memorandum was not attested. Sir James Parker, Y. 0., ob- 
served, << Even supposing that the will referred to an existing letter to be 
afterwards signed, it would be impossible to give effect to any such let- 
ter as a declaration of trust ; to do so, would be to give effect, as a codi- 
cil, to a paper subsequent in date to the will, and not properly attested. 
A testator could not by his will prospectively create for himself a power 
to dispose of property by an instrument not properly attested." The 
memorandum, moreover, his Honour ihought, could not operate as a gift 
or settlement, inter vivos. 

81. When policies upon a man's own life were subject to his general 
power of appointment, and he appointed that the moneys payable should 
be paid to his executors and administrators, it was held that the effect of 
the appointment was to make the policy moneys part of his personal es- 
tate, and not to give any interest to his next of kin ae oestub que trust 
designated by him.(t;) 

82. The inducements to efRsot voluntary settlements, up to the preaeDt 
time, have been twofold ; namely, first to avoid the payment of the hesTj 
duties charged upon probate and legacies by the Stamp Acts; and 
secondly, to make a provision for the objects intended to be benefited which 
shall not be liable to be lost by any fiuotuation in the fortunes of the settlor. 
Thefircit of these induoements, more Especially pow^erful in the case of 
natural children, who are in the estimfition of the law strangers in blood 
to the settlor, and whose legacies are consequently liable to t^e highest 
duties chargeable, is for the most part destroyed by the Succession DutieB 
Act, the provisions of which, as affecting policies of insurance, we shall 
consider in a subsequent chapter. Voluntary settlements for the future 
will therefore, in all probability, be comparatively rare; but the second 
inducement still remains ; and in considering this object it is to be re- 
marked, that the settlement of a policy of assurance seems to be almo6t 
r*2971 ^^^ ^^^ method *by which a person without realised propertj, 
I- -> but in solvent circumstances, can make an effectual provision for 
a volunteer. 

($) Hnrst V. Beach, 6 Madd. 367; Doffield r. Elwes. 1 Bligh, N. B. 498. 
(I) Moore t. Darton, 20 L. J. Ghaac. 626. (Y. 0. B.); StanUand t. Willott,3 
Mac. k Q. 664. (tf) 5 De G. ft S. 85. 

(v) Mackenaia v. Mackenzie, 3 Mac. k Gor. 4^59. 
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33. A power of roTOcation may always be regenred by a settlor ; bnt, 
to render the proyision entirely seciire in the event of a subsequent bank-* 
rnptoy, it must be omitted. Sneh a power^ exercisable by a settlor at 
his pleasuTBi is equivalent to the entire interest, and may be exercised 
by the assignees for the benefit of the creditors. A power, indeed, to be 
exendsed only with the consent of another person, as, for instance, the 
wife of the d<mee of the power, in this case the settlor, will not hate this 
effect ;(«7) but the insertion of such a colourable power by the settlor for 
his own benefit would be hazardous, as exposing the settlement to the 
Btatote of EliaabeU)(fl;) as fradulent. Hence, when the oircumstances of 
the settlor are such as to reader this object of importance, the power ox 
revocation should be avoided. Of course, a power of appointment among 
designated objects, suoh aa chUdren, wUl not be objectionable on this 
aoooofit. Few settlors are willing to part irrevocably with their pro> 
perty ; and when the power of revocation is retained, it has been sug-> 
gested that the safer course may be to reserve it to be exercised by deed 
only, and not by will ; for a general residuary disposition of the personal 
estate might, under the 27th section of the Wills Act (2 Vict. 26), be 
coDBtmed as an exercise of the power of revocation and new appointment, 
and so unintentionally defeat the settlement, by passing the property com" 
prised therein to the residuary legatee.(y) 

34. If a settlor, when the transaction is complete, desires to regain his 
interest in the property, he must duly exercise his power. A mere 
re-conyeyanoe or re-assignment by the trustee will not terminate the 
tnusLQs) 



PART III. 



♦CHAPTER I. [*298] 

UPON THK BIQHTB AND INTKBKST8 OV PXRS0N8 UNDKR DISABILinXS. 

1. A POLiOT of assurance may be efiected for the bene^ and in the 
name of an iufant, upon his own life or the life of another; but if he 
enters into a contract for a policy, or a term of which is the issue of a 
policy, as regards any liability that may arise thereon, it will be subject 
to the ordinary rule afiiecting the contracts of infants, namely, that they 
are void or voidable at their election, on arriving at the age of 21 years, 
or acc<Hrding as the Court may pronounce them to be to their prejudice 
or benefit.(a) Should, however, the infant decline to complete or affirm 

■ 

Jones y. Wlp^od, 10 Sim. 158. (x) 13 Eliz. c. 5. 

Watkin's Prinolplefl, 9th edit i^ddenda. 
t) Ellison T. J&llj&f 6 Yes. 666; 2 Sug. Pow. 90. 
(a) 2 Steph^'^SSm. 336. 
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the contract, it would seem that he cannot maintain an action to recover 
the premiam paid by him, or any deposit in respect of it.(5) When the 
policy is on the life of the in&nt, the person to receive the amount 
assured upon his death will be his administrator. If the policy is upon 
the life of another, the amount assured, as in the case of a simple legacy, 
cannot be paid during the minority of the in&nt without the sanction of 
a court of equity, (c) It may also be obserred that the Court will some- 
times exercise a large discretion in dealing with the interest of an in&nt 
r*9QQ'l *^° property of this description. Thus, when a policy on the life 
I- -I of the grandfather had been settled, upon the petitions of the 
infant and her father, made after the decease of her mother, and stating 
that the father was in indigent circumstances, and about to emigrate, an 
order was made for the surrender of a bonus accrued thereon, and for its 
application by the trustees of the settlement in the maintenance of the 
infant. There was no suit in court for the administration of the trust; 
and the yice-Ghancellor made it a condition for making the order that 
the father should give up his Interest, not only in the bonus, but in the 
principal sum assured, which was 750^.((2) The statutes relating to 
Friendly Societies will be found to contain special provisions for enabling 
infants, and also married women, to effect insurances for small sums upon 
their own lives. 

2. If a married woman is entitled in her own right to any policies of as* 
surance, as marriage operates as a gift to the husband of all such choses 
in action belonging to his wife, and not settled to her separate use, as he 
may be able to reduce into possession during her life, he will be entitled, 
when the policy is on the life of a third party, upon the death of that 
party happening during the coverture, to recover in an action at 
law, and give a good discharge for the amount insured, making, never- 
theless, his wife a party to the action in all cases where the interest 
accrued prior to the coverture. Her receipt will then be no discharge to 
the office, unless she have an authority from him, either express or 
implied, to receive payment.(e) 

Should he, however, be unable to recover without recourse to the 
assistance of a court of equity, the wife will be entitied to her equity to 
P^o AA-i ft settlement out of the *fund,(/) a right which she will have the 
L J option of waiving or enforcing, which will not necessarily be lost 
by her adultery,(^) and is equally valid against the assignees for a vala- 
able consideration, or in bankrtptoy of the husband as against himB^.(A) 
Effect will be given to this right or equity, by settling the whole or a 
part of the fund ; and the amount will be in the discretion of the Coort, 
and according to the circumstances of the case,(t) in the names of trustees, 
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Holmes ▼. Blogg, 2 Moore, 552 ; Wilson r. Keane, Peake, Add. Gas. 196. 
Lee T. Brown, 4 Yes. 366; Chamben on In&ncy, 426; Will. Ex. 1206. ^ 
Ex parte Hays, 3 De G. & S. 485; Walsh y. Walsh, 1 Drewry, 64. 

e) Roper, Hnsband and Wifb, 210. 

/) Stargis y. Ghampneys, 1 Mj. k Gr. 97. 

si) Qreedj y. LaYender, 13 BeaY. 62. 

h) Ibid. Yangban y. ^Qck, 1 Sim. N. S. 284. 

i) ScoU Y. Spaahett, 16 Jar. 157 ; 2 Spence, 485. 
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upon tnut for the benefit of the wife and her i88ne.(A;) Until a bill is 
filed, however, payment either with or without the assent of the wife will^ 
in all cases, be properly made to the husband, and his receipt will be a 
good discharge. (Q 

By the Scotch law a married woman is not entitled to any equity to a 
settlement ; and this holds good, although the property is in England, 
if the domicile is in Scothind.(m) 

Upon the death of the wife in the lifetime of the husband, he will be 
entitled to obtain administration of her effects, and in the capacity of her 
administrator becomes the absolute owner of the policy and the amount 
assured, whether it has been effected upon her own life or the life of 
another, together with all her other choses in action. Should she happen 
to outliTe him, the property in the policies will surviye to her, discharged 
from all claim on the part of her husband's representatives, or any lien 
or charge made by him ; and that although such lien or charge may have 
been made by assignment, at a time when the money might have been 
reduced into possession, being payable, but not having been so during 
his life, it equally survives to the *wife.(n) His representatives, r«qAi-i 
however, may be entitled to a lien upon the policies for any pre- ^ J 
miums paid by him out of his own funds, and without the intention of 
making a present of the money to his wife. 

3. Questions respecting policies of assurance to which married women 
are entitled, more oflen arise in cases in which the insurance is effected 
during the coverture upon the life and in the name of the wife. 

We have seen that a husband, as such, has no insurable interest in the 
life of his wife. But there seems to be no reason why a husband may 
not effect an insurance upon the life of his wife, or on his own life in 
her name, in order to give her the benefit of the policy. In such a case, 
the policy would be in the nature of a voluntary settlement by the hus- 
band upon her, to which she would become absolutely entitled upon sur- 
viving him, and the benefit of which, even upon her death in his life- 
time, would pass by her will when made with his assent.(o) If the 
insurance is effected by the wife without the intervention of the husband, 
and paid for out of his money, he will, doubtless, be entitled to dissent 
from and avoid the contract. If, however, he does not do this immedi- 
ately that he becomes cognisant of it, it is submitted that she will be 
assumed to have acted under an authority from him, and the policy will 
be her chose in action. 

Here, however, a somewhat nice distinction is to be noted. If a mar- 
ried woman lend the money of her husband, it is still his money, and be 
can sue for it in his own right ;(|>) but if, in exchange for that money, 
she becomes owner of a chose in action, the legal incidents of a chose in 
action attach, — she must be joined in an action if the policy becomes a 
claim, and on her death he can only become entitled as her representa- 

[k) Carter t. Taggart, 1 De Gez, Mac. ft G. 212. 

U) Murraj t. Ld. Elibank, 11 Yes. 90. 

[m) Hitchcock t. Clendinen, 12 Beay. 634. 

fi) Ashby T. ABhlay, 1 Coll. 0. 0. 653. (o) Sagden's Real Prop. Stats., 307. 

Ip) Bird v. Pegmm, 17 Jur. 677. C. B. 
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tiyo. In the words of the judgment in a very late ca&e, where it married 
r^C\^l woman had ^purchased railway stock : « It is a settled mU &ai 
L J a married woman^ although incapable of making a ooDtraot^ iB 
capable of having a chose in action conferred upon her; which, on the 
death of her husband, will survive to her, unless he shall have reduced 
it into possession by some act of hia own/'(g) 

4. When, moreover, a married woman is entitled to property settled 
for her separate use, she may effect an insurance, and pay the premiums 
out of the income of her separate property; and, in such a caae^ accord* 
ing to the rule, that << the sprout is to savour of the root, and go the 
same way," she will be also entitled to the policy as plurt of het sepante 
estate ;(r) and such property she may convey by deed, or bequeath by 
her wili,(s) in either case without the concurrence of her husband. 

Should she, however, omit to deal with her separate property, lier 
husband will be entitled thereto as her administrator, as well as to that 
which is subject to no trust for her separate use. And when no valid 
trust is created for valuable consideration, but an allowance is made by 
the husband to his wife, as upon a parol agreement for a separation, he 
will be entitled to the produce of her savings not disposed of for valuable 
consideration, and so as to defeat a voluntary transfer and gift made by 
her to a third party.(<) 

Where a married woman, as a volunteer, paid the premiums upon a 
policy upon the life of her husband, settled by him at her marriage out 
of the income of a fund settled to her separate use by the same aettle- 
ment, she was, under the circumstances, held to be entitled to a lien 
upon the proceeds of the policy for the amounts paid by her.(ii^ But 
P^oAQ-i had she allowed her husband to receive the income, ""and ne had 
L -I so applied it, she would not have been entitled to any lien; sueb 
an arrangement, while it lasted, would operate aa a gift of the iac<»ne to 
her husband.(i7) 

6. Where a policy is effected by a married woman upon her own life, 
and is intended to form part of her separate property, it would seem that 
it should be granted to a trustee for her, and ^at the trust should be 
expressed upon the policy, to avoid the operation of the second section of 
the 14 Qeo. 8, c. 48. In the case of Collett v. Morrison,(w) E. G. was 
living apart from her husband, with an allowance from him for h^ sepa- 
rate maintenance: and a proposal for an insurance upon her life was 
made on the 9th of September, 1844, to the Britannia Life Office. The 
proposal was signed by W. J. R., and the answer to the first inquiry 
therein, namely, <<Name, residence, and description of the party propo- 
sing the assurance," was in the following terms: "Mrs. E. C, of, &c«, 
by her trustee, W. J. R., of, &c." The usual inquiries having been 
made, the proposal was accepted by the directors on the 16th of Sep- 
tember, and on the 19th W. J. R. called at the office, and paid the first 



I?!? 



Dalton Y. The Midland Railway Company, 17 Jar. 739. G. B. 
Roper, Hns. and Wife, 140. («) Sugden'a Real Prop. Stats., 307. 

U) Messenger t. Clarke, 5 Exch. 388. 
[tt) Burridge y. Row, 2 Y. & C, C. C. 683. 
(0) Caton ▼. Rideoutt 1 Mac. & Gor. 599. («r) 9 Hare, 162. 
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year's premitim and Btonip duty vpon the proposed policy ; Imt, at the 
Btme time, fr question haring been raised by one of the officers of the 
oonpany as to the propriety of any trust being recognised by the com- 
psDj; a fteeh proposal was filled Bp by W* J. R., purporting to be made 
by him on his own aoeonnt; the answer to the first qnostion being simply 
<< W. J. B., of, &c,f Esq.'' This second proposal was not submitted to 
the board of directors, and the policy was shortly afterwards issned in 
the usual form when effected by one party on the life of another; but 
when issned, it was sent from the office of the company to E. 0. In 
Jane, IM6, she died, and W. J. B. set up a claim to the policy for his 
own benefit, which was resisted by the company upon the plea that he 
had no insurable interest in the life of E. 0., and *diat the policy r^^oAi-i 
wasToid for fraud and misrepresentation. Administration to the L -I 
estate of E. G. was granted to the plaintifi*, who thereupon filed his bill 
agunst ike company and W. J. R. to compel payment of the amount 
assnred to himself ae administrator. On the one side it was contended 
that the original proposal was the only contract binding upon the parties, 
and that which the company was bound to carry out, and that it in no 
way contravened any statutory provision relating to policies of assurance; 
and the bill prayed that the insurance should be treated in equity as an 
insQiance efiected by E. C. through W. J. R. as her trustee, and that 
the pbintiff should be entitled to have the policy rectified accordingly. 
On the other hand it was stated that the company had dealt with W. J. 
B. as contracting upon his own behalf, and that the fresh proposal had 
been filled up so soon as the original form recognising the trust had been 
obaerved; that the first proposal had been laid before the directors merely 
to Gonaider whether the life was one which the company would accept, 
and not with reference to any other details in the proposal; that ike 
policy was a proper policy for the only proposal which had been accepted; 
namely, one to insure W. J. B. against the death of E. 0.; and that 
every anch policy presumed an interest^ and was rendered void by the 
want of it 

Sir 0. Turner, Y. C, considered that if an^ority were wanted. upon 
the point, the case of Motteux v. The London Assurance Company,(a;) 
blly established, that if there be an agreement for a policy in a partioifr* 
lar form, and the policy be' drawn up by the office in a difierent' form, 
y^rjmg the right of the assured^ a Court of Equity will interfere and 
^ with the case upon the footing of the agreement, and not of the 
policy. That although it was said on the part of the company that there 
was no agreement to grant the policy to W. J. B., in trust for E. €., he 
could not impute to the directors that they overlooked the form of the 
original proposal, and that it was the duty *of the officers of the r^onK-i 
^pany to act upon any proposal approved by the directors, if L J 
It coald be in any way carried out. That the original proposal must be 
held to have been accepted wholly, and net in part, and not having been 
cancelled, but annexed to the second proposal, which was not even sub- 
niitted to the directorS| by whom, and not by the officers, any contract 

iz) 1 Aik. 545. 
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binding upon the company nrast be madei remained in force at tbe itme 
at which the policy was issued. ^' At these condnsions/* said the Viee- 
Ghanoellor, «I arrive, the more readily from its appearing by the fovrtk 
condition endorsed npon the policy, that it was contemplated that policies 
might be issued which were subject to trusts at the time of being 
granted. (^) It may be said, indeed, that, taking the rules and regola- 
tions of the company, and the provisions of the statute together, th* 
agreement made upon the first proposal could not, by any means, have 
been carried out; but, independently of what I have observed as to poll- 
cies in trust being contemplated, I think that the company, having had 
the chance of the agreement turning out in their favour, cannot be per- 
mitted to escape from it, now that it has turned out against them. VHth 
reference to the questions raised by the statute, I do not think it neces- 
sary to enter into them. If the stahUe had prohxbiied any poU(^ heimig 
granted to one person in tnut for another where both names appeared 
upon the face of the policy y or if the effecting 9Uich an inturanee had, in 
any manner, contravened the policy of the staHUCf I might havefeU my- 
self hound to abstain from interference; biU lam of opinion thai the 
ttatate has no such cperaiionj and is directed to a whoUy d^ereni 
object*^ 

r*^0fi1 *^' ^^ unmarried woman or feme sole can of course dispose 
t- -I of or bind her interest in a chose in action of any deseriptioii, 
and that although she may have entered into an engagement to many, 
if the disposidon be made with the intended husband's consent^ as by a 
marriage settlement to which he is a party.(2) But if she be an infiint 
at the time, the chose in action is only bound by the covenant of the 
husband, that is if it fall into possession during his lifetime, althoogk 
she may, subsequently, that is after his death, acquiesce in and adopt the 
settlement if to her advantage, (a) 

7. It may be laid down generally that a lunatic or idiot is incapable 
of entering into a contract of insurance, the absence of the mind capable 
of assenting necessarily invalidates the agreement, since duarum velph- 
rium in idemplaeitum eonsensus.(b'^ 

It would, however, appear that when a person apparently of sound 
mind enters into a contract which is fair and bon& fide and ezeonted and 
completed, and the property, the subject matter of the contract, cannot 
be restored, so as to put the parties in statu quo, such contract cannot 
afterwards be set aside either by the alleged lunatic or those who lepie* 
sent him.(c) In the case lastly referred to, an immediate and a deferred 
* annuity were purchased by a lunatic of the National Loan Fund Life 

(y) The foarth condition was, "That in ereiy case where any poli^ issued bj 
the companj shall be at the time of issuing the same, or shall at any time after- 
wards become subject to anj trosts whatsoever, the receipt of the trustee or trus- 
tees for the time being for (lie snm assnred by snch policj shall, notrnthstanding 
anj eqoitable claim or demand whatsoever of the person or persons beneficial^ 
entitled to the policj, or sum assured therebj, be an effectual dischaige to ths 
oompanj and the proprietors thereof." 

(f) Butcher ▼. Butcher, 14 Bear. 222. (a) Ashton v. M<Dougal, 5 Bear. 56. 

(6) Pothier, Dig. Ub. 2, tit. J4. 21, { 1. 

(e) Ifolton T. Camioux, 2 Szch. 487; 4 Sxch. 17. 
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Aflsnianoe Society ; but the lonado dying before any instalment of the 
amniitieB became due, an action was brought by his administratrix to re- 
cover the money paid to the office, on the ground that the contract was 
Toid by reason of the incapacity of the lunatic ; the Court, however, held 
that as, upon the finding of the jury, the purchases of the annuities were 
transactions in the course of the affairs of human life, and the granting 
of the annuities were fair transactions and of good faith on the part of 
the ^society, without any knowledge or notice of the unsound- ^4:007-1 
ness of mind of the deceased, the action could not be sustained. ^ -I 
From this it would seem to follow that a similar transaction, whether for 
an annuity or life insurance, would be equally binding upon the office. 

At the same time if the company knew of the unsoundness of mind of 
tbe assured, and took advantage of it to induce him to enter into the 
contract, it would be clearly voidable by him or his representative8.(cZ) 
When an originally valid contract has been entered into, it will not of 
course be affected by a change of condition in one of the parties becom- 
ing lunatic.(e) 

8. When a lunatic is entitied to the money payable upon a claim 
under a life policy, if a commission have issued and a committee has been 
appointed, he will be the party to receive the money.(/) The grant of 
the custody of the person and estate of a lunatic seems large enough to 
enable the committee to ^ve a good discharge for all moneys forming 
part of the estate.(^) Mr. Shelford however, in his book respecting 
lunatics, observes,(A) In many cases the safer course appears to be, for 
the party not to pay a legacy or other sum of money due to a lunatio 
without an order having been obtained, either on his own petition or that 
of the committee, which would idemnify the person making the payment 
from any misapplication of such money by the committee. This point 
does not seem to be affected by the new Act.(t^ 

9. The law respecting aliens is now principally governed by the 7 & 8 
Tict, e. 66, by the fourth section of which it is enacted, that after the 
passing of the Act, every alien, being the subject of a friendly state, 
shall and may take *and hold by purchase, gift, bequest, repre- r:^3Qo-i 
sentation, or otherwise, every species of personal property, except ^ -I 
chattels real, as fully and effectually to all intents and purposes, and with 
the same righto, remedies, exemptions, privileges, and capacities, as if he 
were a natural bom subject of the United Kingdom. 

Previously to this Act, however, an alien, not being an alien enemy, 
might have effected a life insurance and enforced the contract by an ap- 
propriate proceeding in any court of this country either at law or equity, 
and that idthough resident abroad at the time.(A;) During war with the 
native country of an alien, his right to enforce a contract entered into 
previous to the commencement of the war, is susj^nded until the resto- 

(d) Dane ▼. Kirkwall, 8 0. A( P. 679; Gore v. Qibson, 13 M. k W. 623. 

(e) Sug. Vendors, 233. 

(/) A gnardlan, under the 96th section of the 8 ft 9 Tict. c. 100, has the same 
powers as a committee. 
{'ff) Shelford on the Law of Lunatics, 851 ; Boper on Legacies, 4th edit p. 896. 
(A) p. 269. (t) 16 k 17 Vict. c. 70. 

Ik) Pisani v. Lawson, 6 Bing. K. 0. 90. 
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ration of peaoe,(^ but a oontraot entered into daring war ie abmbitely 
Yoid.(m) And it may be donbted whether, if the policy were valid at its 
inception, bnt, after the deokration of war, the assured died in battle 
contending against the forces of this country, his repreaentattyes could, 
even after peace was restored, recover upon it.(n) And as we have 
already seen, the life of an alien enemy cannot be insured, even for the 
benefit of a British Bubject.(o) 

It is, however, to be observed, that an alien, resident in this country 
by permission of the Government, will not be considered as «n alien 
enemy, and that the Queen in her proclamation usually qualifies the dec- 
laration of war by permitting the subjects of the enemy resident here to 
continue ^o long as they peaceably demean themselves, and that without 
doubt such persons are to be deemed in effect as alien fi^ends.(/i) 

On the other hand, residence accompanied with trading in an enemy's 
P^n AQ-t country will constitute the party an alien ^enemy, whether he is 
L -i originally a neutral or one of the Queen's subjects. (9) 

We may observe, also, that an alien friend may make a will and dis- 
pose of his personal estate, and may be an executor or administirator.(r) 

10. Upon the conviction of the asdured for treason or felony before a 
competent tribunal,(«) any policies of assurance to which he may be 
entitled, whether upon his own life or the lives of other persons, as wdl 
as all other goods, chattels, and choses in «ction(^) of which he may be 
possessed at the time, ax which may M^nrards accrue to him during the 
term of his punishment,(ii) including those aeeruing to him by survivor- 
ship by virtue of his marital right, to the exclusion of the next of kin of 
a deceased wife,(v) will be forfeited to the Grown. This forfeiture takes 
^ace from the time of the conviction, and not, as in the case of the 
forfeiture of lands, from the time of the commission of the offsncc; Tbe 
felon may, therefore, before conviction, assign his personal property for 
valuable consideradon, as when the assignment is made to secure an 
antecedent debt, or the costs to be incur^ for his defence.(«o) But if 
the alienation be colourable and without consideration, fwthe purpose 
of avoiding a forfeiture, it is void against the Grown.(a;) 

. 11. As we have already seen, when the assiuance is on the life of the 
criminal, the policy becomes ipso facto void upon his death either by the 
hands of justice^ or his own, where he is felo de se. But when the 
insurance is upon the life of another, the Grown is entitled in both 
cases ;(y) and that notwithstanding that the felo de se may have made i 

[Vj Ex parte Bonssmaker, 13 Ves^ 71. 

fm) Ibid. (n) Ex parte Lee, 13 Yes. 64. 

[0) 8 T. R. 548—561; Flenotr. Waters, 15 East, 269; Harman v. KiDg8toii,3 
Oamp. 163. 

Daniel, Gh. Pr. 45, citing Harg. ft Bauer's Go. Litt. 1Y9, b. n. 2 ft 3. 

Albrecht v. Sussman, 2 Yes. ft B. 328. (r) Will. Ex. 187. 368. 

Bash T. Brown, 2 Atk. 399. (t) R. Noy, 155. 

Roberts r. Walkef, 1 Ras. ft M7. 766. 

Goombes t. Tbe Queen's Proctor, 16 Jar. 820. 
!w) Perkins t. Bradley, 1 Hare, 219. 

[x\ Gom. Dig. Forfeitare, B. 6, note, edit. 1822; Anon. Gase, 2 Sim. K. S. 71. 
f) Williams, Ex. 53. 



PBOOV OV DEATH. 206 
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^iiill, and appointed exeontors^ for hia personalty is forfeited by r»oiA-| 
the act and manner of his death. (2^ Bat^ in order to render the ^ J 
property liable, the felon must oe beneficially entitled; for now by 
fltatatey(a) no lands, chattels, 'or stock Tested in any person upon any 
trast or by way of mortgage shall escheat to the king or the lord of any 
manor, or other person, by reason of the attainder or conviotion of any 
flaeh trustee, bnt shall remain, sorviTO, or descend as if no snch attainder 
or conviction had taken place; and hence it would seem that such pro- 
perty wQl pass ' by 'his will as well as when he is himself entitled as eze- 
oQtor.(&) If the convict, whether traitor or felon, obtain the pardon of 
the Crown, he is restored to his former estate, although no words of resti- 
tution are used.(c) Bnt a conditional free pardon in the penal colony 
▼ill not have this effect.(<2) And the Grown, becoming entitled, will 
tike subject to the same equities as the property was liable to in the 
hands of the subject.(e) 

12. Where an inquisition of felo de se is taken before the coroner 
super visum corporis, it is not conclusive against the executors or admi- 
nifitrators of the deceased, but may be revoved into the King's Bench by 
certiorari. But no traverse can be taken to make a man felo de se; as 
if the inquisition find that the party was non compos mentis at the lime 
he did the act, neither the king nor his grantee can traverBe*!t,(/) and it 
IB presumed that such a finding is equally conclusive upon the* insurance 
office. 



CHAPTEK 11. [*311] 

OONOXBNINO THE CLAIM AND ITS PAYMENT, THE PROOF OF DKATH, THE 
aXOEIPT, THE GUSTOBT OF EYIDENOES OF TITLE. 

• 

1. Upon the happening of the contingency a^isured against, the policy 
is said << to have become a claim. The terms of the policy must, how- 
ever, be construed Btrictly and the very- event have occurred. Thus if 
a man's life be assured for the term of one year, and he die the day next 
after its expiration of a wound received the day before, the insurers will 
not be liable, (aa) In like manner, when the policy is for a longer period, 
and renewable periodically, the payment of the premium is a condition 
precedent to the validity of the assurance, and the omission to pay it, for 
one single day, will avoid the policy. Should, however, the death occur 
within <' the thirty days' grace'' as it is called, the assurance cannot, in 
the form in which it is now granted, be impeached, provided that the 

(2) WiUiamB, Ex. 53. (a) 4 A 6 WiU. 4, c. 23, 8. 3. (6) WilL Ex. 63. 

(c) 3 T. E. 730—4. 

(a) Church's Case, 16 Jar. 617. (Y. 0. P.); Ooombes v. The Queen's Proctor, 
16 Jor. 820. Prerog. Ct. ie) GUes ▼. Grover, 6 Bligh, N. S. 292. 

(/) WiU. Ex. 772. 
(oa) Lockyer v. Offley, 1 T. B. 60. 
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premiam be paid within the teno^ although Bubseqaently to the death 
of the a88ured.(6) 

2. The barthen of proof of the event having happened will in all cases 
rest with the assured^ who mast tender dne evidence to the insurers. In 
the policy it is usual to stipulate for satisfactory evidence ; but this does 
not mean such as the mere caprice of the insurers may require, but satu* 
factory is^ in fact, equivalent to sufficient.(c) In ordinary cases, when 
the death occurs in this country, a burial certificate will be required 3 and 
in most insurance offices, an additional certificate to be signed by the 
medical attendant of the deceased, stating the cause of death, and the 
Pi'msi ^^'^^^^^ ^^ ^® illness. '''In lieu of an ordinary parochial borial 
L ^., -I certificate, a certificate under the General Registry Aet{d ) may be 
obtained, on which it will be observed that the cause as well as the fiust 
of death is certified by the medical attendant. This will moreover be 
the proper evidence where the death of a British subject occurs at set 
on boani of a British vessel, the commanding officer being required(6) to 
make a minute of the particulars, and forward a certificate of such 
minute to the registrar, by whom it is filed and a copy entered in the 
<< Marine Registry Book.'' When the deaths occur in the Compan/s 
territories in India, pertifioates may be obtained at the India House. 1& 
the cases of 'military or naval persons in active service abroad, at the War 
Office and Admiralty. When death occurs in any of the colonies or in t 
foreign country, the best evidence to be obtained under the circumstances, 
and according to the custom of the country, should be furnished. In 
many countries, as in France and some parts of Germany, very accurate 
official registers are preserved, certified copies of which, when dalj 
authenticated would be the proper evidence to be given. 

8. In some cases, however, great difficulties may arise, owing to the 
uncertainty of the fact or time of death. It not unfrequently happens 
that a person, whose life is assured, goes abroad, and is not subsequently 
heard of. In such a case it is a rule of law, that a presumption of deatii 
arises at the expiration of seven years ;(/) not that the death ooonrred 
at the beginning or end of any particular period during the term, bnt 
that after it has elapsed the party is not living. If it be important to 
establish the precise time of the death, evidence of some sort most be 
r>i<i^1^1 ^^^^^ ^^^ ^^® question decided by a jury.(^) But it ^seems 
L J there must have been a sufficient inquiry made ; and in a case in 
which the arrival in New York of the party in question had been ascer- 
tained, the mere fiicts that he had not been again heard of for seven 
years, and that a letter addressed to him under an assumed name had not 
reached him, were held not sufficient to ground a presumption of death 
within the seven years, much less of any particular period of death.(A) 
Presumptive evidence may, however, be sufficient to decide a question of 

(b) Ante, p. 65. (c) Strong ▼. Hanrey, 3 Bing. 304. 

(d) e k 1 Vict c. 86. (Y "WTll. 4, & 1 Vict c. c. 1. 22; 10 & 11 Vict c 65, «. 
33.) (e) 6 ft 7 WiU. 4, c. 86, 8. 21, 26. 

(/) In conformity with the statates, 19 Gar. 2, c. 6, as to estates, pur antre Tie, 
and 1 Jac. 1, c. 11, a. 2, against bigamj. 

(ff) Napean t. Doe, 2 M. ft W. 910; Rex v. The Inhabitants of Harboniei 2 Ad. 
lis '^ ^^^' W In re Greed, 1 Drewzy, 235. 
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this kind. Thus, when the assured sailed for the Cape in a small vessel 
of war which must have heen overtaken hy a storm so violent that it 
was weathered with difficulty by much larger vessels^ and the ship in 
question was not heard of for two years, it was held that this was suffi- 
cient evidence to warrant a jury in finding that she was lost in the storm, 
and that the party perished with her.^i) An insurance office paying 
npon presumptive proof of death woula be entitled, it would seem, to 
Becnrity that the money should be refunded if the payment should turn 
oat to have been erroneously made.(^) 

4. At this time too, unless the age has been previously admitted upon 
the policy, it is usual for the company to require proof that it was cor- 
rectly set forth in the declaration. The usual evidence tendered is a 
baptismal certificate, extracted from the parish books by the officiating 
minister, or, in the case of Dissenters, of an extract from the registers of 
births and baptisms kept by those bodies, or, in the case of Jews, from 
the r^ter of births and circumcisions kept at the Synagogue ; in every 
case signed and certified as a true copy by the officer to whose custody 
the original is intrusted, or generally, since the Registry Act, a certificate 
of birth under that Act.0 It is to be observed that parish registers are 
not evidence of the time of the birth, but of the baptism only, r^qi^-i 
since it is not the duty of the minister to register the former ;(m) L J 
bat under the Begistry Act it is enacted, that all certified copies of entries 
porporting to be sealed, and stamped with the seal of the general register 
officer, shall be received as evidence of the birth, death, or marriage to 
which the same relate.(n) When the registers do not contain the neces- 
fluy proof, recourse must be had to secondary evidence ; such will be the 
production of an entry in the family bible or prayer book, or even in an 
almanac, or a statutory declaration made by some member of the &mily 
or other party who can speak from personal knowledge of the fact testi- 
fied. 

5. In some cases, moreover, the internal evidence of the certificate may 
not be sufficient to identify the assured with the person mentioned in the 
policy, or the name may have been changed. The link should be sup- 
plied according to the nature of the case : when the change of name has 
occurred by marriage, by the production of a certificate of marriage; when 
by Iloyal License or Act of Parliament, by the production of the license 

(i) Paterson v. Black, 2 Park, 919, 8th ed. 

li) See In bonis J. Kemp, 17 Jar. 240. Prerog. Ot. 

(/) See 14 & 15 Vict. c. 99, bs. 14, 15; 9 Hare, app. zvi. 

Im) Rez y. Glapham, 4 G. & P. 29; and see 5 B. A 0. 508, 6 0. ft P. 690. 

(n) 6 ft 7 Will. 4, c. 86, a. 38. The registers of whatever kind, and indexes, 
nnder the act appointed to be kept by the registrars at the register offices, may be 
searched upon the payment of a small fee, namely : for searching the registers, for 
^Tery search oyer a period not exceeding one year the sum of one shilling, and 
sixpence additional for every additional year; for searching the indexes at any 
saperiatendent registrars office, for a general search the sum of fiye shillings, and 
for eyery partlcnlar search one shilling; for searching the indexes at the General 
Register Office, for a general search twenty shillings, for a particular search one 
shUliog; for a certified copy of any entry or certificate, in erery case the sum of 
two shillings and sixpence; — ^the fees being payable to the rector, yicar, or curate, 
or registrar or other officer haying charge of the registers. 6 ft 7 Will. 4, c. 86, ss. 
35, 36, 37. 
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with the royal sign manual affixed| and of the Oftietie or of « prinlel 
copy of the Act of Parliament. 

6. The faots upon which the ohiim arises haying been thus proTed^ihe 
r*^1 ^1 <^^^°^^^^ ™^^^ deduce a good title tO; and "("and be prepared to 
L J give a sufficient receipt for, the sum assured. 

When the policy has not been the subject of assignment or charge, tlte 
person to receive the money will be the legal personal representatiye; all 
the personal property, including choses in action, passing (as the case 
may be) to the executor by virtue of the will^ or to 4he administcitor by 
virtue of the grant of the ordinary. The receipt of an executor will be 
good before probate of the will, and that although be should die before 
obtaining it; but as the fact of his being executor can only be luroved by 
the probate, in any court either of law or equity, and a debtor is entitled 
to have the evidence of the fact legally testified and preserved, before the 
payment b made the executor must prove the will in the proper eockai- 
astical court. No person, moreover, making any such payment can be 
required to form an opinion as to the validity of the will, of which that 
court is the only competent judge ; and should the wiU turn out to be 
spurious, or a will of later date be discovered, he would run the risk of 
being compelled to pay the money a second time, unless -probate had been 
obtained of the spurious or revoked will. The title-of the adminisintor 
depends solely upon the grant of the ordinary. Until that has been ob- 
tained, no act or receipt expressed to be so given possesses any validity. 
When the executors or administrators are more than oae in numb^, 
although they must all join in an action at law for the recovery of the 
money, yet any one of them can give a valid discharge for the siua 
assured; and there is no difference in this respect between the poweis of 
an executor and administrator, (o) When a married woman ia execntriz 
or administratrix, the receipt of her husband is absolutely neoeaiaiy. 
When the assured is bankrupt at the time of his decease, his executor is 
pi^^/,^ not entitled; but the policy, *with the other choses in action of 
[^ioj ^^ bankrupt, vest in his assignees.(jp) 

X 7. It is not, moreover, sufficient that probate or letters of administn- 
tion should be taken out, unless they are so in a court of competent juris- 
diction, and stamped with an amount not less than the particular demand; 
for the probate can only be received in evidence when properly atamped, 
and-ff larger demand would prove the insufficiency. For ascertaining the 
court in which probate or grant ought to be obtained in each particular 
case, it may be convenient to state shortly the general rules upon this 
subject. When all the goods and chattels (bona notabilia, that is, 1^ 
personal estate to the value of 6/. or upwartu)(^) are within the jnris^- 
tion of the bishop of the diocese in which he died, probate or administra- 
tion in the diocesan court is the only proper one j(r) but when the de> 
ceased possessed bona notabilia in more than one diocese of the |ax>vince, 
a metropoliun or prerogative probate or grant will be requisite. Whea 
there are bona notabilia in more than one province^ there must be a sepa- 

(o) Jacomb v. Harwood, 2 Yes. S. 265. (p) WilL Ex. 7ie. 

(q) Went. Off. Ex. 1856, Uth edit \r) WiU. Bx. 248. 
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rate probate or grant for eaoh province; and in each proyince it will be 
diooesan or prerogative^ according as the deceased possessed bona nota- 
bilia in one or more dioceses. When a man, not being in itinere, dies in 
one diocese not haying property there, but having bona notablHa in 
another diocese of the same province, it is said that the archbishop shall 
grant probate ;(s) bnt when the deceased dies ont of the provinces, leaving 
bona notabilia in one diocese only, the archbishop and bishop have a 
concarrent jarisdiction.(/) The question as to the diocese in which the 
snm to be recovered shall be taken to be bona notabilia, mast be decided 
by the circnmstance of the policy being under seal or the contrary; by 
the application of the rale, that simple ^contract debts are bona r«oi7i 
notabilia at the place in which the residence of the debtor lies ; L J 
whereas specialty debts constitnte bona notabilia at the time of the death. 
Thus, in an action of covenant upon a policy of assorance under seal, 
whereby the directors did order, direct, and appoint that upon the occur- 
rence of the particular event the capital stock and fands of the company 
Bbould be liable to pay the sum assured; upon its appearing that the de- 
oeased died in the diocease of Exeter, where the policy also lay at the 
time of his death, it was held, that a probate of the diocesan court of 
Exeter was sufficient to enable the executors to recover upon the policy, 
although the defendants resided, and the entire funds of the society were 
flitaate, in the diocese of London.(v) 

8. When the probate or Jetters of administration ought to have been 
obtained in the Prerogative Court, a diocesan probate will be absolutely 
void ; while a probate obtained in the Prerogative, but which ought to 
have been obtained in the Diocesan Court, is not void, but voidable 
only.(v) Whether the probate or letters of administration, however, are 
void or voidable, if the grant be made by a court of competent jurUdiC" 
turn, a bona fide payment to the executor or administrator of a sum of 
money owing to the estate will be a legal discharge to the debtor.(ir) 
At the same time, it is incumbent upon the person making the payment 
to see that the recipient is actually the person to whom the grant has 
been made: thus a payment was set aside, which was made to a party by 
virtue of a probate granted to Mm, under an assumed name, as executpr 
appointed by a will which was itself a forgery.(x) 

9. A policy may be specifically bequeathed ;(^) but the *lega- r:^qiQ-i 
tee will be entitled, not because the policy is vested in him by l- -I 
the will, for the legal interest or right to sue remains in the personal 
representative, but because the Court will not permit an executor, or ad- 
minifltrator with the will annexed, to claim in contradiction to it; but 
will make him a trustee in order that the intent of the testator may 
prevaiL(;s) The insurers indeed, and every other person dealing with 



US WiU. Ex. 254. 

\t) Scarih t. The Bishop of London, 1 Hagg. 625. 

(tf) Qarney t. Rawlins, 2 M. & W. 87. (v) WIU. Ex. 266. 

(v) Ibid. 492. See cases cited, Ez parte JoUiffe, 8 Bear. 168. 
(z) Ex parte JoUiffe, 8 Bear. 168. 

(if) Courtney v. Ferrers, 1 Sim. 137 ; Parkes ▼. Bott, 9 Sim. 385. 
(«) Wright V. Wright, 1 Ves. 411; Green v. Skins, 2 Atk. 475; Ripley V. Water- 
worth, 7 Yes. 440; Bishop v. Curtis, 17 Jar. 23. Q. B. 

August, 1863.— U 
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sach an executor or administrator, have notice of the prorisions of the 
will } but since all dispositions of personal property are by law subject to 
prior charge, for the payment of debts, they have a right to assume that 
the claim is made in the due course of administrationi and are not to 
inquire into the sufficiency or deficienoyjof the assets. Hence the be> 
quest is of no effect, even as regards the equitable interest, until the 
assent of the executor ; but should this have been given, and a consi- 
derable period have elapsed since the death of the testator, the receipt of 
the legatee may be reasonably required.(a) This would especially be the 
case where the policy is on the life of a nominee, and the. annual pre- 
mium has been paid by the legatee since the testator's death, or when a 
similar policy has been bequeathed to the executor as legatee in trust, 
and his acts amount to a clear assent to the bequest.(6) A policy may 
be bequeathed to a charity; and the bequest is not obnoxious to the Mort- 
main Act by reason of the funds of the company having been invested on 
mortgage or even in the purchase of real estate ;(c) and the rule is the 
same with regard to shares in companies possessing similar invest- 
ments.f^ 

10. When the executor or other claimant happens to be abroad at the 
time at which the payment should be made, some care must be taken to 
r*^ld1 ^^^^ ^ sufficient discharge. * Where a mere receipt is required, 
L J the proper course to be pursued b for the claimant to draw a 
bill of exchange, upon the trustees or directors of the insurance office, in 
favour of the party to whom he wishes the payment to be made. Li s 
late case, where the bill was drawn by a oounlay agent of the company 
in favour of the claimant, and handed to his solicitor^ who forged the 
iQ4orsement of the claimant, after which it was accepted by the company, 
it was held the bankers were responsible for paying the wrong party, and 
that the fact that the company, as its rule was, had aooepted the bill 
after the indorsement, and had by its officers satisfied itself of its genu- 
ineness, did not discharge the bankers, it not appearing that they weie 
aware of the practice of the company in this re0pect.(e) I>rawing a biU 
in the case of a simple payment is preferable to appointing an attorney, 
as a power of this nature exjnres upon the death of the prineipal, and 
that notwithstanding the person making the payment has no notice of the 
death; and this is said to be true equally in equity as at law.(/) When, 
therefore, a payment is made under such a power, some security should 
be given to the insurers for the return of the money in the event of the 
death having previously ooeurred|(^) for which purpose a deposit at a 
banker's to abide the event may be most convenient. When the amount 
is payable upon the joint receipt of two or more trustees, and the survi- 
vors or survivor of them, or to two or more parties, and there is evidence 

fa} See Sqgden's Vend. 86S. (5) TraiU v. Ball, 1 CoU. G. 0. 362. 

[ej March v. The Attorney-General, 5 BeaT. 433. 

id) Myers t. Perigal, 2 De Gex, Mac. k O. 599. 

(e) Roheits t. Tncker, 16 Q. B. 660. For dranghts payable to order on demaad, 
the bankers are now ezpresslj exempted firom liability in this respect, 16 JIIT 
Vict c 69, 8. 19. 

(/) Stoiy's Agency, { 488, et seq. (g) Sogden's Vend. 693. 
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thai ike interest is joint in equity as well as all law^ and one of tbem is 
abroad^ the power of attorney will be properly iresorted to ; upon the 
death of the party giving the power, the right of giving a discharge will 
snrvive to his oo-trostees. An appointen^t by a imstee for this purpose 
is not *a delegation of the trust;(A) but where a payment is ptcooA-i 
made under a power, it is at the peru of the insurers to ascertain L J 
that the power is genuine ; a receipt under a forged power is as regards 
tfie party paying the money a nullity, and in consideration of law and 
equity -the ^rights remain aa befi»re^t). Of iK)urse^the la;w is the same 
nndor-ii forged bill. 

11. When a policy has been granted' to two or mere persons jointly, 
on the claim arising any one of them may discharge it, and that either 
before or after an action has been commenced,(A;) and the payment is 
good, although the contract has been entered into with trustees ; nor does 
the mention that they are so, without more, seem to fix an obligor with 
notice of -the^trust^'SO astocartailithe right of each (»ntractee«(/) ^ The 
case may indeed ^^ altered where there js acubtomi ae m the -case. .of 
bankers, only to pay upon the joint authority,(m) or there is collusion or 
other improper conduct in the party making the payment, (n) But unless 
the interest of the assured has been originally joint at equity as well aa 
at law, upon the death of one of them, his representatiYes will be entitled 
in equity as tenants in common with his co^assured, in whom the legal 
right of action will vest by survivorship, and upon their receipt of the 
insurance moneys will be entitled to recover firom them their share.(o) 
Hence to a bill in equity in such a case the representatives will be proper 
parties,( j7)and it is not unusual nor an undue precaution in the insurers 
to require their approval to a payment to the survivors. 

^The principle of the rule enabling one joint contraotee *to r^cooii 
g^ve a good discharge for the entire sum, has been thus enun- ^ -1 
cited : ^ the effsct of an obligation by which the obligees are consti- 
tnted creditors in soUdo, that the whole sum being due to each, as truly 
as if there were only one obligee or creditor, if one reoeivea payment of 
the debt, the other creditor' in solido has no title to demand it; The 
obligation made to all is an obligation for one sum only, and that sum 
being once paid by the debtor to one of the joint creditors, it is a pay- 
ment and discharge as between the other creditors and the debtoK.''(^) 

1% When the policy is subject to any mortgage or lien, the receipt, both 
of the mortgagor or his representatives and of the mortgagee muat be 
given. In such a case the insurers have notice of and cannot disregard 
the interests of either party, and are not obliged to enter into any ques- 
tions of account between the two, to ascertain whether on the one hand 
the lien is satisfied, or en the other whether it exceeds the sum assured, 
and the incumbrances is entitled to have the full amount applied in satis^ 

[A) Lewin on Trnsts, 236, 1 Sngden on Powers, 214. 

[if Aahhy y. Blackwell, 2 Ed. 299. 

[k) WaUace t. EelsaU, 7 M. & W. 272 ; Gordon v. Bills, 2 D. ft L. 308. 

7) Husband V. Davis, 10 0. d. 649. (m) Ibid. 

(ft) Skaife y. Jackson, 3 B. ft Or. 421 ; Farrar y. Hntchinson, 9 Ad. ft Bl. 641. 

Co) Wm. Bx. 715. (f ) Yickers v. GoweU, 1 Beav. 629. 

(g) Boige on Suretjehip, 398. 
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faction of the debt. The only exception is^ where liie terms of the 
mortgage deed expressly exonerate the insurers from any equitable lia- 
bility to see to its application, and declare that whatever be the state of 
account, the receipt of the mortgagee shall be a sufficient discharge for 
the whole insurance moneys.(r) A provision to this eflfect is inserted in 
all well drawn mortgage deeds, and is called the receipt clause. It may 
be relied on not only on the authority of the case cited above, but of the 
universal practice of conveyancers, (s) 

13. When the policy is assigned to trustees upon trusts declared bj 
the deed itself, or any deed with even date therewith, a receipt clause 
will almost invariably be found in the assignment Should this be 
wanting by reason of any neglect in its preparation, the ordinary rules 
P^ooon ^^ equity *must be applied in the consideration of the particular 
I- J provisions of the deed. Without any express declaration, they 
may be such as to rebut the implied liability, as where the trusts are 
such as to require time, and the exercise of a discretion in their execu- 
tion ; as for example, where they are for the benefit of unborn children 
or other is8ue,(<) or to invest with power to vary the investments, (u) or 
for the payment of debto not specified ;{y) in such oases the receipt of 
the trustees will be a sufficient discharge. And where the power to gire 
a discharge is not clear, but the trust b to lay out the money in the 
funds, &c., upon trusto, if the insurers see it invested according to the 
trust, and a declaration of trust executed, it has in practice been con- 
sidered that they have done all that could be required.(i0] Should, how- 
ever, the trusts be for the benefit of a limited number of persons sui 
juris, and capable of giving reoeipto for their shares, or for the payment 
of a limited number of specified debts, the receipts of the cestui que 
truste or creditors as the case may be, will be neoessary.(a!;) Where the 
entire interest is not exhausted, and the trust is for the payment of spe- 
cific or scheduled debts, it will at once be observed that it may be neoes- 
ary to treat it as a mortgage for securing the latter, and to require the 
concurrence of the assured or the personal representative. 

14. When the consideration for an assignment is voluntary, the insu- 
rers can in no case be advised to pay the volunteers without the ooncnr- 
rence of the personal repre8entative.(y) 

15. 1ji all cases of assignments it will be remembered that no legal 
interest passes to the assignee, the legal right to sue still remaining in 
the assignor, but to be exercised for his benefit, not only, therefore, are 
P^ooo-i ^^® insurers ^entitled to a receipt which shall be an equitable 
I- -I discharge, but also to be rendered secure from any exercise of 
the legal right to their prejudice. 

16. A vexatious.exercise of this right would doubtless be visited upon 
the insurers in a court of equity, in the payment or refiouial of costs ;(2;) 
but it is an additional reason for entitling them, on their waiver of it, to 
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Ottley T. Gray, 16 Law J. 0. 512. 

Ante, p. 190. (t) Glyn v. Lock, 3 Dm. ^ War. 11. 
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the CQstody of the documents evidencing the equitable title ; hence in 
such casesy the assignments must be deliyered to the insurers with the 
policj ; or in cases where they are contained in deeds forming part of the 
title deeds to real estate, or operating as settlements, or other trust deeds 
which the claimants cannot part with, attested copies must be given, and 
a covenant for the production of the originals. Shortly before the ele« 
vation to the bench of the late yice-Chancellor, Sir James Parker, a 
case was submitted to him for his opinion, under the following circum- 
stances : A policy had been assigned upon certain trusts, the deed of 
assignment containing a sufficient receipt clause. The trustees claimed 
payment of the money, without the concurrence of the personal repre- 
sentative in whom the legal interest was vested, and produced this deed, 
with which it was clear they could not part, but refused to give any cove- 
nant for its production. The question was, whether they could sustain 
their claim, coupled with this refusal. Mr. Parker considered they 
could not, and gave the following opinion : << I am of opinion, that upon 
payment of the insurance money the directors are entitled to such a dis- 
charge as shall be a bar to the legal right of action on the policy ; and that 
if they are willing to dispense with such a discharge, they are entitled 
to such other reasonable protection against any possible claim, as they 
may think fit to require. As the personal representative of the assured 
is not in this case to join in the discharge, I am of opinion, that the di- 
rectors, are entitled upon payment of the insurance money, either to the 
possession ^of the deeds of assignment or to such deed of cove- r^cooi-i 
nant for their production, as shall be satisfactory to themselves, ^ -^ 
and to require that the insurance society shall not bear the expense of 
the deed of covenant.'' The author is indebted to the solicitors of the 
company for the perusal of the original opinion, and he may add, that 
he has been informed, that Sir James Parker followed it in another pre- 
cisely similar case, subsequently brought before him judicially: the 
case was argued in Court, but no decree was pronounced, and the Vice- 
chancellor recommended that the bill should be withdrawn. 

17. When a legal as well as an equitable discharge is given, the insu- 
rers do not necessarily depend for the support of their payment upon the 
validity of the equitable title, which they have recognised in making it, 
but they are entitled to evidence sufficient to rebut any liability arising 
from notice. Thus, in such, a case, where assignees under any deed 
cannot safely part with it, and have power to give a receipt in equity, 
and notice of the deed has been given, but no notice of any other claim 
has been recorded, it is conceived that the insurers are entitled to an 
attested copy of the deed, but not to any covenant for its production. 
The legal discharge would be sufficient but for the deed, and upon its 
production the correctness of the equitable discharge would be proved. 
Where, however, there are successive liens duly registered, and the assig- 
nees under a deed evidencing the first, have power to give a good dis- 
charge, but cannot part with the deed, it is then conceived that the insu- 
rers are entitled to a covenant for its production. Without the produc- 
tion of that deed they would have no reply to a bill in equity by the 
subsequent incumbrancer, and are not to be compelled to rely upon their 
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equitable rigbt to its prodnotioiii nor would it appear that the new etai- 
ntes as to eyidenee make any differenoe m this reepeet. 

In praotiee, however; the coTenant ifl rerj oflen waived) where the lA- 
Burers are satisfied as to the oostodj in which it is intended thai the deed 
P^oQf^-1 ^^^^ remain, and thej are ^content with attested oopies and a 
I- -> parol undertaking, or in some cases an indemnity is gtren. 
When policies in several offices are comprised in the same deed, it is not 
tLnusnal to deposit it with one company for the benefit of the resi; but 
the company holding it woald not be advised to enter into a covenant for 
its prodaction. When the deed including policies in several companies 
has been once delivered to one of them, that company will be entitled to 
retain it, notwithstanding the larger amount of ^be insurances effiMsted 
with the others. 

18. Upon the payment of the claim, the insurers iu« entitled to the 
delivery of the policy; but it does not follow that, because the policy 
cannot be produced, an action upon it cannot be sustained. 

19. When an instrument is negotiable, and the interest in it passes 
from hand to hand by delivery, its loss is an insuperable bar to an action 
at law;(a^ but where it is not negotiable (and policies of assurance are 
not so,) tnis is not the case. A distinction was formerly taken between 
instruments of the latter class of a parol nature, or under hand only, and 
those which are under seal, and therefore specialtieB; and at one time, in 
consequence of the rules respecting profert and oyer, an action upon an 
instrument under seal could not be sustained witiiout the possession of 
it. This strictness has, however, been long since modified by the rule 
that profert might be excused in the declaration on the grounds that the 
instrument was lost or destroyed, or was in the possession of the defend- 
ant^ and now that profert and oyer have been abolished, it would seem 
that in all cases an action may be sustained upon proof of the execution 
or grant oi the policy, which may be readily done under the new law of 
evidence, by calling the officers of the company, and obtaining the pro- 
duction of the office books. Since an assignee acquires no right of 
action, the company would incur no liability by paying the claim to the 
H'^'^Bl S^^^^y provided that no notice of lien has *been given by the 
L J assignee ; and the payment of the claim would be a discharge 
both at law and in equity. Should it, however^ be necessary for the 
assignee to prooeed in equity, the bill must contain an offer to give a 
proper indemnity under the direction of the court, and an affidavit of the 
loss must be annezed.(6) In such a case it has been said, that the offer 
entitles the court to require an indemnity not striody attainable at law, 
and founds a just jurisdiction.(c) At the same time it has been consi- 
dered, that if recovery can be had at law, equity will not entertain the 
bill, notwithstanding the offer of indemnity; but, having regard to the 
rights of the party paying the money, the propriety of this exception has 
been doubted,(<f) for he is entitled upon payment of such a security to 
have it deliverea up to him as a voucher of its payment, or extinguish- 

(a) Hansard t. Robiason, 7 B* A 0. 90. f (b) Walmslej y. Child, 1 Yes. 344. 
(e) 1 Yes. 344, 346. 446, 2 Yes. 38, 16 Yes. 430. 439, 1 Yes. 19. 21, 9 Yes. 468, 
469. (d) Ifossop Y. Baden, 16 Yes. 430. 
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ment: and it may have been assigned in equity to a third party; and 
although in such a case the assignee would be affected by all the equities 
between the ori^nal parties, yet the insurers may not always, after a 
great length of time, be able to establish those equities by competent 
proof; and, at all events, he may be put to serious expense and trouble 
to establish his exoneration from the charge. The jurisdiction of courts 
4^ equity under suoh oiroumstances seems perfectly within the principles 
on which suoh courts ordinarily proceed to grant relief, not only in cases 
of absolute loss, but of impending or probable mischief or inconveni- 
ence; and a bond of indemnity, under such circumstances, is but a just 
security to the promisor against the vexation and accumulated expenses 
of a suit. It would therefore seem equally reasonable for the company 
to require such a bond, whether the claim was one upon which recovery 
might be had at law or in equity only.(e) 

•20. A question may be raised as to the effect of the statutes r^oo^-i 
of limitation upon |t claim of this nature; but from the form in L -> 
which policies are for the most part granted, namely, making the sum 
assured payable not at the expiration of a certain time after the death of 
the assured, but << after satisfactory proof of the death shall have been 
given to, or received by, the directors," the point can rarely be of im- 
portance; the statutes do not begin to run until the cause of action arises, 
after which twenty years would be a bar when the policy was under 
seal,(/) and six years when it was under hand only;(^) but the cause of 
action would not arise on such policies upon the death, but upon the 
proof. Hence, ignorance of their rights is not likely to prejudice the 
representatives of an assured person. A question might, however, be raised 
where the directors had received proof aliunde, as where another person 
had assured the same life by a separate policy, and received the assurance 
moneys. When the polioy is upon the life of the assured and he dies 
intestate, the statute could not in any possible case begin to run until 
the grant of letters of administration by the Ecclesiastical Court.(A) 

21. Lastly, should the insurers, in ignorance of their rights and of 
the tacts of the oase, have paid a claim upon a void policy, — ^as, for 
example, where it was obtained fraudulently, or without an insurable 
interest to support it,— -they will be entitled to recover the money, un- 
less it has been paid after the commencement and under the pressure of 
legal proceedings against them, or voluntarily, or under a mistake not of 
the facts, but of the law.(i) 

(e) 1 Story, Com. 104. (/) 3 & 4 Will. 4, c. 42, s. 3. 
{ff) 21 Jac. 1, c. 16. (A) 2 Will. Ex. 1599. 

(0 Harriot r. Hampton, 1 T. B. 269. See 2 Smith's Lead. Ca., p. 237, with the 
cases there cited. 
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[*328] •CHAPTER III. 

ENFORCEBIBNT OV CLAIMS. 

1. When the policy has become a claim, the payment of the afisunnoe 
moneys, unless duly made by the company, may be enforced by the as- 
sured; or, where the policy has been effected by him upon his own life, 
by his personal representatives. When the policy has been assigned, the 
assignee, as in the case of a purchase upon a sale, will be entitled to sue 
the office in the name of the assignor, or, as the case may be, of his exe- 
cutor; and a court of law will take notice of the equitable interests of the 
assignee ;(a) and, in so simple a case, a court of equity will probably re- 
fuse to interfere without some special circumstances calling for its inter- 
vention — more particularly, if the deed of assignment contains a power 
of attorney, which is subsisting at the time of the 8uit.(&) But if there 
are special circumstances, and if it is represented that the assignor, not- 
withstanding the right which the assignee has obtained to sue in his 
name, will interfere and prevent the exercise of that right, a court of 
equity will interpose; and if the assignor or his representative refuse to 
allow the matter to be tried at law in his name, will compel them to do 
so;(c) and also has a jurisdiction in the first instance to compel payment 
to the assignee, especially when there is collusion between the parties 
P^qnq-i ^J whom the payment is to be made and the assignor; and in 
^ -i such a case will set aside a release fraudulently given to the 
assurers by the latter,((^ which, indeed, would be also done by a court 
of law, in not allowing the release to be pleaded, (e) The assignor is, 
however, entitled to be indemnified against the costs of the action, which 
a court of equity will restrain until security is given. (/) 

2. The right of the assignee to sue in the names of the personal repre- 
sentatives of the assured is, however, further controlled by the possession 
of the probate or letters of administration by the latter. Prior to the 
Common Law Amendment Act, profert must have been made of these, 
and oyer might have been demanded, in which event their nonproduction 
was a bar to this action. A certificate from the Prerogative Court was 
not a substitute for them. This was decided expressly in a case shortly 
before the act, in which a policy had been assigned by a deed absolute in 
form) but in fact intended as a mortgage only. The claim was made fcur 
the payment of the full sum assured, which exceeded the debt, and was 
resisted by the insurers at the request of the widow and executrix.(^) 
Profert and oyer are now abolished ;(A) but it is conceived that the same 
result would ensue under the plea ne unques executor, for the real plain- 

(a) Banennan v. Radenins, 2 Smith's Leading Gases, 236« 

(6) Keys ▼. Williams, 3 Ton. & Coll. 466-7. 

(c) Gardeners r. Parker, 3 Mad. 184. 

li) Hammond y. Messenger, 9 Sim. 327. (e) PhUlips t. Clagett, 11 M. & W. 90. 

(/) Annerly v. Simon, 4 Mad. 390. (g) Willey t. Bignold, 11 jQr.309. C.B. 

(A) 15 & 16 Vict. c. 76, s. 55. 
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tiff would have no power to compel the nominal plaintiff to produce anj 
doeamenta in his posaession. 

3. As we have already obeeryed, when the policy has been aamgned 
and the legal and equitable rights are yested in different parties, the office 
is in general entitled to a receipt, not Only from the equitable claimants^ 
but also from the party who possesses the legal right This arises from 
th^ legal and equitable doctrines relating to the assignment of ohoses in 
action. Such an assignment not *being recognised in a court of p^qoA-i 
law, but being good in equity only; the recovery in equity by L -■ 
the asaigneey would be no answer to an action at law by the assignori in 
whom the legal right to sue would still remain, and who might exercise 
it to the prejudice of the party liable, who would then be driven to the 
circuitous process of filing another bill against the plaintiff at law to stay 
his proceedings, (i) When, therefore, it is necessary to enforce payment 
of tlie claim in a court of equity, the assignor or his executors (as the 
case may be) must be made parties to the suit, in order that the legal 
lights may be bound by the decree of the Court. (A;) 

4. The distinction taken between the legal and equitable title is well 
shown in the case of Glyn v. Locke,(2) before Lord Chancellor Sugden, 
in Ireland. In this case, two polides were effected by A., upon his life, 
with the Olobe Insurance Office; one for 425/., in his own name, and 
the other for 1700/., in the name of B., as trustee. Shortly afterwards 

A. assigned these policies, by deed, to B., upon certain trusts, for the 
payment of debts, and advances then made and thereafter to be made by 

B. on A.'s account, and subject thereto for A.'s daughters, as he should 
appoint. The deed of assignment contained no proviso that the receipt 
of the trustee should be a good discharge for the amounts insured. Upon 
A/s death, daims were made upon the office by B.'s executor, and noti- 
ces were served upon the company by A.'s administrator, by one of his 
daughters, and the husband of another daughter, cautioning the company 
against paying the amount to B.'s executor. Upon a bill of interpleader 
being filed, another notice was served on the company by A.'s adminis- 
trator, withdrawing his claim to the two policies, and the bill was subse- 
quently taken as confessed against him, and also against A.'s daughter. 
^The Lord Chancellor considered that the case stood upon en- r^oqi-i 
tirely different grounds with regard to the two policies. As to l- -^ 
that for 1700/., the legal right to sue being in B.'s executor, and the 
nature of the trusts of the deed being such as to absolve the company 
from, seeing to the application of the money, he considered that the bill 
must be dismissed with costs. But as regards the policy for 425/., he 
observed, '< that policy was effected by the settlor, and, therefore, the 
person who had the legal right to recover was his personal representative, 
who, unfortunately, insisted upon the company paying bin the amount of 
both policies. The notice shows that he was acting under a misappre- 
hension of his rights, but, nevertheless, claiming for the general benefit 
of the family. I do not feel at liberty to say this was not a case for in- 

(t) Daniel Gh. Pr. 207-8 ; Brace ▼. Harrington, 2 Atk. 235 ; Ray r. Fenwick, 3 
Bro. G. G. 25; Gathcart ▼. Lewis, 1 Yes. J. 463. 

(£) Mitford, 206. 179. Dan. Gh. Pr. 202. (Q 3 Dru. k War. 11. 
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terpkader, for here was a conflict." The question, it will be remarked, 
had become entirely one of ^osts, and the Lord Ohanodlor eontiimed : 
<f As to so much of the bill as relates to the policy for 4252L, I think 
that the plaintiffs are entitled to their costs up to the eer^oe of tiie 
notice of the administrator withdrawing his claim. K the bill was filed 
m error as to that policy, the fanlt lay with the defendant; but upon the 
service of that notice the company ought to have stopped, because it was 
hb claim alone that entitled them to file- the bill ; and the moment he 
withdrew his claim, from that time the smalter policy stood upon the 
same ground as the policy for 1700Z/' Again, in anoti^r oase(m) before 
the late Master of the Eolls in England, an assured deposited a poliej 
on his own life with a creditor, to secure a sum due, and further aidran- 
ees, and thereupon the usual notice was giren. Subsequently he* amgned 
the policy to the same party by deed, containing a power of attorney to 
receive the insurance moneys when payable, and, in addition, a full 
receipt clause. On the death of the assured, the company re^oned to 
pay without the receipt of his. personal representative (whom they alleged 
P^oQo-i to be a necessary party to a bill,) or ^an indemnity. The pe^ 
L -1 sonal representative was accordingly made a party, and disclaimed 
any interest; and thereupon payment of the money was decreed, widi 
interest at 4 per cent., from three months alter the decease of the assured; 
but no costs were given* 

6. It does not appear that the rules to be dmved from the preceding 
cases are altered, in the first instance, by Ihe provisions of the New 
Chancery Procedure Act,(n) but by the 44th section it is enacted, ''that 
if in any suit or other proceeding it shall appear that any deceased person 
who was interested in the matters in question has no legal personal repre- 
sentative, it shall be lawful for the Court either to proceed in the mbsosee 
of any person representing the estate of such deceased person, or to 
appoint some person to represent such estate for all the purpeees of the 
suit, or other proceeding, on such notice to such person (if any) as tbe 
Court shall think fit ; and orders so made by the Court shall Innd the 
estate of the deceased in the same manner as if a duly constituted per- 
sonal representative had been made a party »'' This section will doubtieae 
be applicable to all cases in which the interest of the personal FBpresen- 
tative is merely nominal, the object being to bind the estate ;(o) but it 
does not appear clear that it will be held so, when an account has to be 
taken between the plaintiff and the estate of the deceased, as in the case 
of a mortgage ; perhaps, it might be so when the receipt clause is ample, 
or the provisions of tiie deed are equivalent thereto.(j9) 

6. No interest was formerly recoverable in an action upon a policy, 
notwithstanding that the sum insured was not paid at the time stipu- 
lated ;(^) but now it is enacted by a late statute, that the jury, on any 
inquisition of damages, may, if they shall think fit, gi^e damages in tltt 

fm) Ottley ▼. Gray, 16 Law J. 0. 513. 

[fii 15 k 16 Vict. c. 86. (o) Groves v. Lane, 9 Hare, App. 47. 

\p) Chaffers t. Headlam, 9 Hare, App. 46. 

If) Higg:iiis T. Sargent, 3 DowL k By. 613. 
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nfttare of interest oyer and above the money recoverable^ *in all r^noon 
aotioQs on policies of aesnranoe made afler tbe passing of that L J 
aet(r) The statute does not give interest at all events from the time at 
which the money becomes payable, bnt enables a jnry fo give it in its 
discretion* And eqnity would f<dlow the law, equally awarding it in a 
proper oa8e,(t) although the discretion of a court of equity is not con- 
trolled by the act.(^) No interest would, therefore, be recoverable, 
except upon the ezinration of the stipulated time after the death, and 
after a valid discharge had been tendered for the insurance moneys. 
IHiiiB, prior to the statute, no interest was given on the sum assured by 
a policy which had been lost, and which the office in consequence had 
refused to pay(u) and this would appear to remain unaltered by that sta* 
tate.(t7) Every case must depend upon its own particular circumstances; 
but where the company is in the position of being liable to pay the 
money at any instant, there appears no equity to compel it to make or 
retain an investment at its own haBard.(to) In a case in which there was 
likdy to be great delay and difficulty, it is conceived that the company 
osold always prevent any question by giving notice to the claimant that 
the money was lying at their bankers, making no interest, and by never 
reducing their floating balance below the specified amount. (:r) 

7. When there are conflicting claims at law, and the respective claim- 
aats each require payment of the sum assured, upon an action being 
brought by one of them relief may be obtained by the office by a motion 
bj way of interpleader, under the 1 & 2 Will. 4, o. 58.(^) As how- 
ever, it can scarcely happen but that the claim of one *party is r»QQ4-i 
of a purely equitable character, upon receiving notice of the con- >- ^ 
flicting claims, relief must be sought by the insurer by a bill of inter- 
pleader. It is not necessary to wait until a£n action is brought or other 
proceedings taken, nor even untU an apparent title is shown in each de^ 
fendant, but as soon as the conflict of claims Arises, the insurers are en- 
titled to be protected against the double vexation, and may file a bill 
against the rival claimants, praying that they may interplead, and for 
protection in the interim against their demands, which will be granted 
by injunction restraining any action at law against the plaintiff in 
eqttity.(«) 

8. To justify a bill of interpleader, it is not sufficient that there should 
be an imperfect title,-— there must be a cbnflict of claims. The recent 
Gue of Fenn v. Edmond8(a^ well illustrates what is a conflict In 
March, 1842, a policy effectea ^th the Asylctm Company upon the lifb 
of one Robert Stuart wa;^ assigned by A. B., the assured, to a mortgagee 
to secure a debt of large amount, with power for the mortgagee to de- 
mand and sue for the sum assured in the name of A. B;, her executors, 
or administrators. Notice of the assignment was duly served upon the 

!f) 3 & 4 Will. 4, c. 42. (<) Bignold v. Andland, 11 Sim. 23. 

In re Powell's Trast, 10 Hare, 134. («) Bushman y. Mozgan, 5 Sim. 636. 
v| Goote on Mortgages, 3 edit, 438. (tr) Wolfe t. Findlay, 6 Hare, 66. 

2) Calerafk y. Boeback, 1 Yes. 221 ; see Sag. Vend. 793, et seq. 
(y) Corner y. Laurie, 3 G. B. 334; 13 M. & W. 800; 16 U. k W. 194. 
i'\ Kast and West India Dock Company y. Littledale, 1 Hare, 67. 
(a) 6 Hare, 314. 
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oompany^ and sabBequently, in November in the same year, A. B. became 
bankrupt In April, 1844, the sum insured became payable by reason 
of the death of Robert Stuart, and in the course of the next month the 
solicitors of the insurers applied to the solicitors of the assignees, inquir- 
ing whether they had any objection to the payment being made to the 
mortgagee, or if they would concur in the discharge to the company. 
To this letter an undecided reply was given by the assignees; and upon 
the 8th of June following an action was brought against the company by 
the mortgagee in the name of the bankrupt. Upon this the solicitor of 
the company again applied to the assignees, to the same eflfect as before, 
l-^oQen and giving ^notice of the action, to which the solicitor of the as- 
L * -I signees replied, that he was not in a position to answer the let- 
ter. Upon this an interpleader bill was filed by the company against 
the bankrupt, the mortgagee and the assignees, and it was held by Sir 
James Wigram, Y. 0., that the bill was properly filed* << Looking," he 
said, << at the nature of the security and the property which it eonprised, 
and the right of action against the company; looking also to the corres- 
pondence which took place before the bill was filed, and the answers rf 
the assignees in the suit, which do not exclude their claim, I cannot say 
that the company might not have been liable to pay the sum due upon 
the policy a second time, if they had not instituted this suit." By the 
terms of the decree the costs were payable in the first place oat of the 
fund in court, and untimely by the assignees. 

9. The money is usually paid into Court for the benefit of the paity 
to whom, upon the hearing, it shall be found due ; and the office is eo- 
titied to costs, to be paid by the party wrongfully claiming ; and in the 
last case they seem to have been given in the first instance ont of the 
fund;(5)/md not only in the Court in which proceedings are commenced, 
but fliso in the Court above, in the event of an appeal, and that which- 
ever party is saccessful.(c) To sustain this titie to costs, however, the 
insurer must not seek for any further relief, and hence where a bill was 
filed for protection against conflicting claims, in respect of a sum of 
money payable under a life policy, upon which interest would be reoov- 
erable at law, and the bill disputed the liability to pay such interest, it 
was held that it could not be sustained as a bill of interpleader; and 
raising also a question as to the costs of an action commenced against 
the plaintiff, was dismissed as multifiuious, and that notwithstanding 
raS361 *^^ plaintiff had amended his bill, and submitted to pay such 
L J gam on account of interest as the Court might direot.((^) 

10. When it is necessary to enforce payment of the sum assured in a 
court of law, the answer to the question against whom the action is to be 
brought will depend upon the constitution of the particular office, and the 
form and provisions of the policy upon which the demand arises. It will 
be remembered that the form of action, when the policy is not under 

{b^ Fenn r. Bdmonds, 5 Hare, 314. "The plaintiff, it would seem, has a Hca 
on the ftind when the snit is properlj inBtitnted.**— Seton on Decrees, 341. Sed 
Tide Martinias t. Halmnth, 2 Y. & B. 407 ; 7 Hare, 59. 

(c) Masterman r. Lewin, 2 PhiL 189. (d) Bignold v. Andland, 11 Sim. 23. 
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seal, will be assnmpnt ; when it is bo^ ooyenant ; or debt, when the sum 
to be recovered is liqnidated.((e) 

11. When the company is incorporated either by Boyal Charter or 
Aot of Parliament, the policy will be nnder their common seal, and the 
lotion mnst be brought against the corporation as such; in which case it 
mast appear by attorney made nnder the common seal, and execution 
cm be leyied npon the partnership property alone. 

12. When the policy is issued by a company established prior to the 
Joint Stock Companies Registration Act, the action may be brought 
against the directors signing the policy, as if upon a covenant or under- 
t^ing by them. 

Thas in Bawden v. Howell,(/) when it was objected that all the mem- 
bers of a loan society should have been joined as plaintifis, to two of whom 
a promissory note had been given on behalf of the society, it was held 
that such joinder was unnecessary, and in giving judgment, Maule, J. 
add, <<The case is perfectly free from doubt. It is a matter of e very-day 
oocnrrenoe for the business of unincorporated companies to be transacted 
in the manner in which the affiedrs of this society are conducted. Poli- 
cies of assurance are generally signed by three directors; and it has never 
been roggested that the whole of the company *mu8t sue and be r^ooYi 
sued upon such policies.'' When the policy is not under seal, ^ -> 
not only, however, are the subscribing directors chargeable, but every 
other shareholder may be sued separately, or in conjunction with any 
other or others of his co-partners, and with or without the subscribing 
directors.(^) 

13. It is, it is true, a general rule, that in actions upon contract every 
partner must be made a defendant, but it is also true that all contracts 
with partners are joint and several, each being liable to pay the whole, 
and that the objection of the nonjoinder of any of them must be raised 
by a plea in abatement by the defendants.(A) To this plea the statute 3 
& 4 W. 4, c. 42, seems in the cases in question to form an insuperable 
impediment; for it is thereby enacted(t) that no such plea shall be 
Allowed, unless the co-defendant whose nonjoinder is pleaded be therein 
stated to be resident within the jurisdiction of the Court, and unless the 
phce of his residence be stated with convenient certainty in an affidavit 
verifying such plea. 

The plea should, moreover, mention all the defendants not joined, as 
otherwise, if the plaintiflf takes issue on the plea, he will recover a ver- 
dict ;(^^ and if one of several co-contractors reside out of the jurisdiction, 
there can be no plea in abatement for nonjoinder of those within it.(Z) 
Hence, when the parties are very numerous, as in the case of a joint- 
stock company, the plea cannot, practically, be used. 

14. When a contract is under seal, those only who are parties to it 
oan be sued upon it; and unless it is several, as well as joint, the right 



e) Sunderland Marine Insarance Company ▼. Kearney, 15 Jar. lOOS. Q. B. 

/) 3 Ifan. k Or. 642 ; Hallet t. Dowdall, 16 Jur. 476, Exch. per Parke, B. 

9) Reld T. Allen, 4 Exch. 326 ; Hallett r. Dowdall, supra. 

h) Rice T. Sbate, Barr. 2611. m Sect 8. 

k) Grellin r. Calrert, 14 H. k W. 11. (l) ZoU t. Lord Gnrzon, 4 G. B. 249. 
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of action will survive, and muBt) ia iheoae^ of the deaih of one or more 
of the covenantors, be enforced against the survivors or survivor of them 
and his execut(»rs or admiBistrators. It is immaterial that the defend- 
r-moQcrx ^to ^^ longer fill the ohanciers of diracton <Mr ^trustees; the 
L J construction of such a policy being that it is a personal covenant 
or undertaking on their part, whioh they have been duly authorised to 
enter into by the companyi and agi^st^ whioh they are subsequently eo- 
titkd to«eUef OB perfermanee of Sie contract; and^hat although, by the 
terms of the policy, they may simply order and i^point that the capital 
stock of the company shall stand oluwged with the payment of the sum 
assured, (m) In such a case, when the funds alone are expressed to be 
charged, the construction of suoh an instrumeut in that of « eovenant bj 
the subscribing directors upon a condition, namely, that the funds prove 
adequate^ and they will be personally liable upon an averment that they 
are so, unless the contrary is pleaded.(n) In equity, ako, the directon 
subscribing the policy will, in the first. instanoe, be the proper parties to 
represent the oompany^ either aajdaintiffii, aswhed arbill isifiled prajrii^ 
that the polioy may be ddivered up to be canoelled, or as defendanti, 
upon the refusal of the company to satisfy a claim thereon. The other 
members having authorised the directors to enter into obligations fir 
ihem, and having thus placed them in a situation of re^onsibilitj to 
third parties, will be bound by a decree against them;(o) and, in anj 
case, it will be unnecessary thai all the co-partners should be made par- 
ties, according to the well-known rule that, when the persons in the 
same interest are inconveniently numerous, they may be represented bj 
a limited number of them*(jp^ 

15. When a private Aot nas been obtained, it will be convenient to 
proceed in accordance with its provisions : but, unless the terms of the 
Act are imperative, it does not follow that a claimant must do so; <* 
the contrary, he may still proceed against parties exeouting the policy, 
r«q^01 ^' <^g<^ns'^ Bn individual shar^lder.(^) When the policy ia ^ 
L J sued by a company completely regbtered under the JointStock 
Companies' Begistration Act, the olidm must be enfioreed against the 
company acoording to the provisions of that Act.(ir) 

16. The general principles on which demands are to be enforced npoa 
policies of insurance are greatly modified by the stipulations whidi are 
now usually, if not universally, contained in such instruments, to the 
efieot that the contract is to be satisfied out of the funds of the under- 
taking alone. The rule that partners are both jointly and severally lia- 
ble upon every one of the partnership contracts — so that a partner ia 
any such undertaking, whose interest is scarcely more than nominal, maj 
become answerable upon the default of his eo-partners for the entire 
liabilities of the concern, to his last shilling and his last acre, holds m- 
versally. But this liability exists according to the oontraot upon whioh 

fm) Oamey v. Bowlings, 2 M. ft W. 87 (n) Dawaon v. Wrench, 3 Szch. 239. 
[o) Barker t. Waltera, 8 Beav. 98. (p) Ibid. 

[q) Beech ▼. Sir F. Ejrre, 6 Scott, N. B. 327, 5 )L ft 0. 415; BleweU v. GordoB, 
Dowl. N. S. 816; Phelp8#. Lyle, 1 Ad. ft EU. 113. 
(r) See sects. 25. 68, 67, 68, and ante, p. 130. 
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the demtud b to'^bemade^ imd hito which the general rde of law is not 
to be allowed to import, as against individual sharefaolderSy any increased 
re^nsibility. It faas; ikideed| been questioned whether such proyisions 
tte lawful, and whether ihey must not be rejected as repugnant to the 
original ooiitraot| and therefore void ; but this objection seems to be fal- 
IsoioBS— for although an agteement, inter se, would not vary the liability 
of partners towards a third party, there oaa be no doubt but that the 
general HabiUty of individual partners may be varied, or modified, by 
agreement with the party with whom they contraot.(«) Of course such 
a claiistt<might be void, if So imperfectly expressed as to be incapable of 
aoy reasonable and defi^te eonstiuotion, although the intention might be 
guessed ak But, short of this, the Court will grapple with the difficulty, 
however great, in the construction of these provisions. 

17. In the very important ease of Hallet v. Dowdall,^^) *in r^oAM 
the Exchequer Chamber, a clause of this nature was mucn con- >- J 
sidered. The policy was not under seal, and contained the following 
proviso : << And it is declared and agreed, by and between the said com- . 
psay and the assured,, thut thft capital stock and fuads of the said com- 
psny shall alone be UaUe to answer and make good all claims and de- 
mands whatsoever, under, or by virtue of this policy; and that no pro- 
pietor of the said company, his or her heirs, &c., shall be in anywise 
Bubject or liaUe to any claims or demands, nor be in anywise charged by 
reason of his policy^ beyond the amount of his or her share in tlM capi- 
tal stock of the said company, it being ono of the original and funda- 
mental principles of the said company that the responsibility of the indi- 
Tidbal proprietors shall, in all cases, and under all circums&noes, be lim- 
ited to their respective shares in the said capital stock/' The action was 
hronght by the assured i^sinst four shareholders and one director who 
had not subacribed the policy. The questions rused were, first, whether 
there was a joint contract by all the shareholders ^including the directors) 
to pay out t>f the capita stock, and of this opinion were two of the 
jndges (Cresswell and Williams, JJ.^ ',{u) secondly, whether the joint 
oontraet waa not by the entire body, out by the dkectors only who had 
signed the policy,-— and of this opinion were Alderson, B., and Martin, 
B.; thirdly, whether there was a separate right of action against every 
Bharsholder, to the amount of his unpaid subscription, analogous to that 
founded by the d6th section of the Companies' Clauses Consolidation 
Act (8 & 9 Yict., c, 16,) whereby, after a fruitless execution against the 
oompany, execution may be issued by leave of the Court, to the like ex- 
tent, against any of the shareholders, or to the separate and limited 
liability of ordinary underwriters upon a marine policy, as was thought 
by Martin, B.; fourthly, whether there was, in fact, any liability at law 
npon the ^policy, as was questioned by Parke, B. It seems to r4EQ4'i-| 
have been considered that, in such a case it was necessary to i- J 
aver the sufficiency xit the funds, although it has been said that it had 
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HaUett y. DowdaU, 16 Jar. 4lr3, per Piatt, B. 
, 16 Jar. 462, Bxch. 
u) Concarring wiUi Coleridge, Wightman, and Erie* J J., in the Gonrt below. 
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not been decided that it was 80,(t;) and that the want of fands must be 
pleaded by the defendants. Some difference of opinion existed as to the 
meaning of the words << Capital stock and funds/' In the coart below, 
it was thought that the available funds or money in hand was thereby 
meant; but, in the court of error, that the capital not paid up, or so 
much thereof as could be obtained, was included. The whole case is, no 
doubt, involved in great difficulty ; but it may be suggested whether, in 
fact, the three separate rights of action did not coexist, the first two sub- 
ject to the sufficiency of the Fund, namely, either against the snbscribiiig 
directors, or all, or any, of the co-partners ; the third, to the amount of 
the unpaid subscription of the shareholders against them individually. 

18. In a policy issued by a company completely registered under the 
Joint-Stock Companies' Act, there was a similar clause; (to) and judg- 
ment having been recovered against the company, and a return of nulk 
bona made to a fieri facias issued against it, a rule was obtained to show 
cause why execution should not issue against an individual shareholder 
under the 66th section of that Act. It was held that no action should 
have lain against the shareholder upon the policy, to which he was not 
individually a party, and that the plaintiff was precluded altogether from 
taking proceedings against him at law,(x) 

r^QAo-i *^^' ^^^9 however, great may be the difficulty in proceeding 
L -I against a shareholder at law, he^ may, at all events, be made liable 
in equity to the extent of the unpaid portion of his shares, and particu- 
larly as a contributory by virtue of the Joint-Stock Companies' Windisg- 
up Acts. In the case of the same company (In re the Merchant Tra- 
ders' Ship Loan and Assurance Company, and the Joint-Stock Companies' 
Winding-up Acts, Lord Talbot's case,(y) when all the policies contuned 
the clause already recited, limiting the liability of the respeotive share- 
holders, it was objected that, as no call could be made under the machi- 
nery provided by the company's deed of settlement, no call could be 
enforced by the Court. But Sir J. Parker, Y. C, said : <<The cases 
cited leave untouched the question, which seems to me not to admit of 
dispute, that the claims of the policy holders are in the nature of charges 
upon the property or assets of this company, which can only be enfor»Bd 
by a bill in equity, or by petition under the Winding-up Acts, or in the 
Bankruptcy Court under a fiat in bankruptcy:" and he added, «If I 
found in the deed of settlement any precise stipulation that the capital 
was to be paid at any fixed periods in various instalments, I should ha?e 
very great difficulty in saying that they were to pay it otherwise. I find 
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[v) Dictum per Lord Campbell, 16 Jar. 1007. 
7) Hallett Y. Merchant Traders' Ship Loan and Asearance Company, 13 Q. B. 
964; Hassell t. the same company, 4 Exch. 625. 

(x) The proTlso was in the following terms : — " That the said policy, and any 
thing therein contained, should in no case extend, or be deemed or construed to 
extend, to charge or render liable the respectlTo proprietors of the said company, 
or any of Uien^, &c., to any claim or demand whatsoeyer in respect of the said 
policy, or of the insurance thereby made, beyond the amount of their, his, or her 
respectiye indlTidual share or shares in the capital stock of the said company, hot 
that the said capital stock and funds should alone be liable to answer all daintf 
and demands by yirtue of the said insurance or incident thereto. 

(y) 16 Jnr. S56. 
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no sneli prorisioo^ bat* that these genUemen were to pay a certain 
amount ;" and thereupon the motion of a contributory disputing the 
order of the master, the effect of which was to require payment of the full 
amount of the shares subscribed; was dismissed. 

20. The effect of these clauses is to create a charge upon the property 
of the company ; and hencC; upon a bill being filed, the assured haye* 
been considered to be entitled to be informed of the particulars of the 
property subject to their charge, unless the defendants distinctly offer to 
admit the sufficiency of funds.(2) 

*21. When the proviso that the capital stock and funds of r«q^Q-| 
the company should alone be liable was inserted in a policy t. J 
issued by an incorporated company, in the form of a deed-poll under 
their common seal, it was held that the stipulation was merely the ex- 
pression of that which would have been tacitly understood, ezpresdo 
eorum quae taoitd insunt, and was unimportant, the limited liability being 
incident at law to a oorporation.(a) 

22. Lastly, when a bonus has been actually declared, it may be reco- 
vered, together with the principal, by the assured by any proceeding suit- 
able to the recovery of the latter. The declaration of the bonus ^ves to 
each of the assured a distinct right to the sum allotted to him.(5) Until 
the amount of the bonus had been ascertained, the representatives of the 
assured could, however, only assert their claim in a court of equity, in 
which alone a suit could be entertained to compel the directors to value 
the assets of the concern and declare a bonus of the surplus. There is 
no instance on record of such a suit. 



•CHAPTER IV. [•844] 

ANNUinXS. 

1. The sale and purchase of annuities are subject to the provisions of 
the Annuity Acts requiring the inrolment in the Court of Chancery of a 
memorial of the deed or instrument whereby they are granted, in a form 
prescribed by those Acts. The original Annuity Act(a) was intituled 
<< An Act for registering the Grants of Life Annuities, and for the better 
Protection of Lifants against such Grants," and recites, as the evil which 
the Act was intended to remedy, ^< that the pernicious practice of raising 
money by the sale of life annuities had of late years greatly increased 
and was much promoted by the secrecy with which such transactions were 
conducted.'' It is now completely repealed, except so far as its provi- 
sions are re-enacted by the present Annuity Aot;{b) but the object of 

!x) Law y. The London Indispntable Life Policy Gompany, 22 L. T. 19. 
a) Sanderland Marine Insorance Oompanj r. Kearnej, 15 Jar. 1006. (Q. B. in 
error.) 
16) Carlisle r. The Southampton Ridlway Company, 1 M cN. k G. 689. 
[a) 11 Geo. 3, c. 26. (6) 63 Geo. 3, c. 14. 

AuGUflRT, 1858.— 15 
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bath Aots is tbe eame, immelj, in Ae fiMt 4D•tMlc^, to ^dtfow vomid 
the vendor the proteotioii of its pioiriBMDS. lodging, howeyer, inm 
what we learn from contempoEHj hiBtor7,(c) it would aeeai that <iie legis- 
r«^4^1 lature Alight have •had a &rtW dfa|ooty maBely, to diwoaafe 
I- J t&e grant not only of ifflpcovident, bat<of gamWiiig aaniitiea, as 
well by inflimts and printe iadl/vidQalB as by annvity societifiBy uliidi 
at that time oxiBted in great munbersy and many of which proved then* 
aehtes unworthy of rthe oonfidenoe of (the pablio. This is shown bj the 
third section of the Act, which provides that ia die mgn/taOvxi of nan- 
ties granted by oompanies iSormed lor the puvpose of granting or pur- 
chasing annaities, and eonsbting of more than ten persona, it shall be 
aaficient io desoiibe such company by the usual finn er name of trade.(^ 
It will be thus seen that annuities granted by iBsuxanoe offices not incor- 
pocated roquire inrolment as well as wiieiu furokased of a pritite 
person ; and this is equally tmo as segapds oompanies joonqiiotdy Rgu- 
tered under the Joint-Stock Companies' Begistration Aot, soeh oonpsaieB, 
as we have seen, not being bodies oorporatey althou^ ineorporated for the 
puiposes of the Act. 

2. The set cequves that, inthin thirty <dayu alter Ae eaeooAioii d 
every deed, bond, instrumenty or other assunoiee, wherabj any mamHj 
shall be granted for one or more lives, or for any term of yeaiSy orgieator 
l^o^A^ estate detecmiDable on one or more life or lives, a memorial «f 
^ J *tbe date <£ every such instrument or oAer uswiranee, of tk 
names of all the parties, imd of all witnesses thereto, Mid of the penw 
or persons for whose life or lives suoh aunnity is granted, and by wbon 
it is to be beneficially received, the pecuniary consideration for graatiiig 
the same, and the annual sums to be paid, shall bo inroUod in the Court 
of Chancery, in a form given by ihe act, with suoh alterations as the 
nature and circumstances of any particular case may reasonably require; 
otherwise that every such instrument jqh aasnxapce shall foe null and void 
to all intents and purposes.(e) 

(<;) "When it was foand that a fi*aiidaleiit system of assurance woald no longer 
be pennitted, a fraadalent system of annuities usurped its place, and parliament 
was once more oompelled to legislate, flzcbai^ge AUe^ became ^re-eminezit in 
buying and selling annuities. Tbe specnlators .were as ready to assure the life of 
or to promise an annuity to a country clergyman, as they were to^trade in the ftll 
of a prime aiiiister, or to -traffic In the blood of an admiraL They took the hood 
of the senrant with as much coolness as they opined XaJsr inteU^geoce; and vbia 
a reverse of fortune made them penniless, it involved hundreds of innocent person 
with them. The frauds which now tUtend loans of money to the spendthrift, we 
nothing compared to the gigantic scale wifth which, under the name of aonuititf) 
they were then cacrifid on. If a man granted an aanad^y on « @ae estate ibr» 
consideration, that consideration was rarely paid in money. The unhappy bo> 
rower was obliged to take whatever he could get. Thus the 6to<ik-jobber made 
fats prey receive consols at Ji prioe far almve-tlukt ^ the market The merchaat 
gave him a bill of lading of some indifferent iaod .of merchandise. The baakir 
handed him long-dated bills, and sometimes was a bankrupt before tbey were doe- 
Large tradesmen, many of whom then, as now, surreptitionaly carried on the trade 
of money-lending, got rid of goods which were otherwise unsaleable. One piece 
of plate is related to fa«v« <doue yeoman servioe So aa usurer of this dass; into 
whatever traasaotion of the kind he eoterad, it w«b always Inlioduoed. It w 
valued at 6002. to the recipient, and was always bought back for 702."— Fmads^ 
Annals of Life Assaranee, 157. 

(d) Sect. 3. (e) S. 2. See Appeadls. 
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A Iftter a«t pirovi4a8, ihf^i wi»«ire mi %iHin«iy isi Adevrod by eeternl dia- 
timet inatrxmG^t^f ihe omission io jmenuMnali^ one of them shall pot 
iBvalid»to t^M ifhwk teve been duly iiinolled,(/) The inrolment of 
this memorial is essential to the validity <rf the truuaeiioiiy and the forn^ 
16 Bqffioiendy mmf^ to emkte aome sprpiise ait tbe number of reported 
cases which liaire iietqi^ly oocmod upon it. 

This Bphedole kf tm Hir SSdwnird Bngden h^g oheeiYed, of a 7«ry aaple 
Jtiad; and if followed litig^lion is avinded, Mifc ia impoasible/' he added^ 
^ezeept by great negleet, to oommit a mistake ii^ reepeot of the fwms 
of the act of parliament; bmt somebody had been neglectfoly and in tiliat 
way the annuity was not wcHrth aa nn annaity the pf^rchment oa whi(^ it 
vas writtefi/'(y) 

3. The thirty d^ys are to be oemimted <exdkiaiTe)y of tha day of exe- 
oatuig the in8itrnment*(A) When theire lare wilnesses their names most 
be ifiroUedy but it is not naoefliMffy that there shonld be witneBses.(«) 
Wben the instmmeut is an aAanity pc^JMy, or deed-poll in th^ ficHrm usu- 
ally issued by insur^neo oampanies, eemparatively few qnfistions rn^oAn-i 
can arise; but es the sale and pufoh^ae of annnities ^by such ^ -I 
companies itf e not umiommon whan ihe lurrangepnont is eanied out by 
deeds v^U^ piortes, it miby be worth obMrmg that the date to be men- 
tioD^ in the memorial is the date that the Sastrwnent baarsi not the 
My on whieh it is exeouted by eU tha parties; that it is not necessary 
t})l^t it should faa?e baeu exeouted by all the parljes before inrolmenty 
although ike pari^ doUying tba axecution may be the grantor. Henoe, 
when any pMrty to s\Mh a ^ed is ftbroadi it will be proper to inrol the 
deed h^bte U^ ia aent out of Buglaad, and that it should be exeeujted by 
imch piirty ivithont witne0Bes.(&) 

1?he Ohzisloau nvues of the aubsoribing vitnesaes muat be entered ia 
the memoriul; initials »» not sufficient) but their descriptions ar^ not 
ieqaired.(/) 

4. A statement of the CKmdevatiiou is required; and ^^hew paid." By 
tiiia is maaat the monay oonsiAenitian only. Hence, when the considerar 
lien waa ^ OQuyeyavce of an estate in land^ it wae held th«t no memo- 
rial n^ ba iuroUed; Bad the dedmaa was the same wbeie the comdenir 
tion iFas a debt when jpre-asDW<^i(ni) but when ihn aonsidaoation is a 
jqaaney ^mudaration it nuaat be jcorrawy described, as paid in gold coin, 
notes of the gpyemor and oompany of the Bank of En^aad, or any other 
bMik,--aud vhere the cousidezation, aataally paid in aount^ ban]c i^otes, 
was described as paid in Bank of Ungbuid aotea, tha annuity was net 
aside ;(n) where paid by a draft on a baaker, it was considered necei^ry 
that the time at which such draft was payaUa should be 6tated.(o). 

6. The sixth aaction providesi that when the consideraticm is expressed 
to be paid in money, but the same or any part of it ia paid in gaoisy or 






a Geo. 4, c. 92, a. 2. Sz parte 9waiPi 13 Jqr. I^^. (V, iQ. 9.) 

Lewis Y. Hilman, 3 Clark, House of Lords Case, 623. 
(A) Ex parte Fallon, 6 T. B. 283. (t) Flight y. Buckeridge, 6 B. & G. 49. 

k) Flight T. Backeridge, 6 B. ft 0. 49. (I) 3 Geo. 4, a. 92, s. I. 

m) Doe 4. Church ▼. Ponliftx, C. B. 229. 
n) Ex parte Lewis, 2 Ad. & Ell. 135. 
o) Drake y. Bogers, 47 B. Moore, 402. 



228 bunyon's live assurakox. 

any part of it is retained on any pretence or retnnied to the grantee;(j7) 
A J o-i any person ^chargeable may apply to the conrt in which any 
L J action is brought to set aside the annnity and order ererj seeo- 
rity given for it to be cancelled. 

6. In erery instrument granting an annuity the name of the eestoi 
que trust (if any) must be inserted as well as in the memorial, (g) 

The act also enables any person by whom any annuity is payable to 
compel the grantee to deliver to him, at his expense, copies of the deeds 
securing the annuity, and to permit them to be examined by the ori- 
ginals, (r) 

7. The act makes contracts for annuities with infants absolutely roid 
and incapable of subsequent confirmation, and prohibits (under penaltiefl) 
solicitors and other persons from accepting more than ten shiUings per 
cent, brokerage on the purchase-money of the annuity. («) By the last 
section it excepts from its operation annuities given by will or marriage 
settlement, or for the advancement of a child — every annuity upon rnl 
estate in Great Britain or Ireland, or the Colonies, of equal or greater 
annual value than the annuity over and above any other annuity and the 
interest of any principal sum charged or secured thereon, of which the 
grantee had notice at the time of the grant, whereof the grantee is seised 
in fee-simple or in fee-tail in possession, or the fee-simple whereof in pos- 
session he is enabled to charge at the time of the grant, or secured hy 
the actual transfer of stock in the public funds of greater annaal Talne 
than the annuity — voluntary annuities, and annuities granted without 
regard to pecuniary consideration or money's worth, or by any body cor- 
porate, or under any authority or trust created by act of parlkment.(<) 

8. It is also provided by the last section that the act shall not extend 
to Scotland or Ireland. Where some of the parties are resident in Eng- 
land, and the others in Ireland or Scotland, a question may arise, whether 
rf^QAQ-i ^^® ^ applies or not. The point was discussed in a case befbre 
L J *gir Edwwi Sugden, Ld. C, in Ireland. An annuity was pur- 
chased by an Irishman : the purchase-money was remitted from Ireland, 
the annuity was charged upon real estate in Ireland, and judgment for 
securing it was entered up in Ireland. The grantors, however, were 
resident and had their domicile in England, where the deeds were ex^ 
outed. The Lord Chancellor observed : "It is impossible to deny tiint 
the act of parliament contemplated the person who sold, not him who 
bought, the annuity : its object was to throw protection round the seller; 
and as all persons resident in England are entitled to the benefit of the 
Aot^ and as the seller in this case resided there, I should require great 
consideration before I could hold that which is prima fade an English 
security to be an Irish one and excepted out of the Act.'' He added : 
" If you execute a deed in England, and are resident there, you cannot 
say Uiat it is not an English contract/' A case was then sent to tbe 
Oourt of Common Pleas, who certified that the contract was an English 
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p) Aberdeen v. Jordan, 16 Q. B. 990. 

q) Sect. 4. (r) Sect 6. («) Sect 8. (0 Sect. 10. 
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.1 within the Aot, in Moordanci9 with the opinion of the Lord 
■•ullor.(tt) 
'. An agreement to grant an annuity is not within the Aet^ and doee 
't require inrolmentiv) 

10. When the provisions of the Act are infringed, the grantor may 
apply to a conrt of equity to direct a reconveyance (if necessary) and 
the delivery up and cancellation of the securities ; the Court will, how- 
ever, make terms in favour of the grantee, and will require the repay- 
ment of the consideration. An account will be taken of the amount 
paid as such consideration with interest thereon at five per cent, from 
the time of its advance, and of the sums paid on account of the annuity ; 
the latter will then be applied, as they have fallen due, from time to time 
in payment in the first place of the interest, and then of the picii^oipal, of 
the consideration. Should the latter have been wholly repaid, the deeds 
will be ordered to be delivered *up ; if not wholly, then upon ri^qKA-i 
the payment by the grantor of the balance. If the baLmce ^ J 
ahoold appear in favour of the grantee, such payments of the annuity 
having been made voluntarily, no repayment will be ordered, (to) When 
the securities are set aside by a court of law under the sixth section, it 
will require the same terms in favour of the grantee, who will be alsd 
entitled to the costs of the conveyance, (x) but not the oosts of endeavouring 
to support or compel payment of the annuity,(y) or any premiums paid 
for insuring the life, unless the insurance may have been effected with the 
privity and consent of the grantor. («) When the objection arises upon 
the second or fourth section the annuity is simply void, and a court of 
law cannot interfere. 

11. The grantee cannot object to the existence of an informality in 
the inrolment, for it is his duty to make it, and not that of the gran- 
tor.(a) But if the grantor has treated the annuity as void, or refused to* 
niake the annual payments, he may bring an action against the grantor 
br the consideration money,(&) in which case he must allow credit for 
the amounts he has received, on the same principle upon which the ac- 
count is taken in equity. Should he have received more than his prin- 
cipal and interest, he will be nonsuited.(c) The Statute of Limitations 
would begin to run against this demand from the time at which' the 
objection is taken, not from the time at which the annuity is granted.((i) 
When an action is brought to recover, a discretion is vested by statute 
m the jury to allow interest upon them ;(e) and when a bill is filed for 
the same purpose, a court of equity will exercise a discretion dependent 
^npon the special circumstances of the case in allowing or refusing r«QR| i 
interest.(/) L ^^^J 

(«) Fergrason v, Lomax, 2 Drury k War. 120 — 238. 

iv) Kield ▼. Smith, 14 Yes. 491. 
to) Bromley t. HoUand, 5 Yes. 610, 7 Yes. 3. 
x) Williamson y. Goold, 8 J. B. Moore, 325. (y) Ex parte Shaw, 6 Yes. 620. 
2) Ibid.; Burdon t. Browning, 1 Taunt 520; HoflFtaan v. Cooke, 5 Yes. 623 — 
^3. (a) Molton y. Gamronx, 4 Exch. 19. 

(6) Waters y. Mansell, 3 Taunt. 56; WeddeU y. Ljnam, 1 Esp. 309. 
[e) Hicks y. Hicks, 3 East, 16. 
Gowper y. Gk>dmond, 3 Moo. k Sc 219. (0) 3 ft 4 Will. 4, c. 42, s. 28. 
In re PoweU's Trust, 10 Hare, 134; see 3 My. k Cr. 459. 
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12. The onufl of inroUiDg the amHuty thfQ0 lying ^fon the pufehftsef; 
it is the impression of the author that very few annnitieB granted bj 
iasnraiioe ooitapatiiefl aine enrer inrollei^ But tiie qbedtloti is one whkh 
well deserves the attention of the pnrohaser of anmliiim. Whefe a eoai- 
peeny is of first-rate respeetabilify and of ample eflpital^ no diftetilty 
ihmld be likely to arise in the perfoniianee of any obUgatioii of &» 
natofe into whieh it may have enteted j tbfe non^nrokseni of the annuity 
would not seem to affeet its value more than the wAnt of tta insurable 
interest that of a Hfe polidy e but in the event of fth6 dtissolution of the 
oompanyi or even Were it in slich a position that it beesme neeessary fcft 
the governing body to make terms with the various oknied of the aaented, 
and^ among others, with its lumuitants^ the latter, or it least mieh lis anj 
hot have iqroUed their annuities^ and from the ghtnt of i^hich a eonsi- 
derable time may have elapsed^ Hiight find ihemselvee entirely at the 
meroy of their insurera, and be compelled to aocept almost afiy tenu 
l3iat the kttelr iliight desire to iinpoBa tpon them. 

18. Where a oontraot has been totered intd fer the sile ttid patAax 
oCah iuuiuityy in aoeordanoe with the genend rule that iii ecjiiity wlistfe 
agreed to be done is eonddered as actually donoj speCiflc f&rkirtauxit 
will be decreed ) and that idithough belbbe the executioil of th^ aimtiity- 
deed the cestui quo vie may hate died, and no pAydient of the antitdtf 
may have been made,(^) although if A paytuent become dtie belbre ti^ 
deMh of the eestui que vie, the purehasef , td entitle hitt to insist on t 
specific performance, must have either made or tebdered tnioh pay- 
liieiit(A) The Court iHll not enforce such a cotitraot at the instancs of 
r^QM-] ^^ ^® vendor, when there have been laches on *lAl part! wh^ 
L J he has done nothing to forfeit his right^ it will be sufteieilt if 
the oontract be a continuing one at the tkae of tiie death of the oesle 
qiie viOi 

<( The dealih)'' observed Sir EidWard Sugdeit^ » C6ii toftn no otjeetion 
to the specific perfonnan^ of the contnwt. The purchaser Agrees to bsj 
an interest of uncertain duration, and he cannot Complain thai the cob- 
tingency is unfkvourable to him/'(t) 

Upon the purchase of th annuity, therefore, froin aq insurance eoo- 
paay, the paymeni of the purohaso'money) after the approval of the po^ 
p6eil by l^e board, would be conclusive, nctwithstattding die death of 
the annidtant an hour after, and befat% iny annuity policy had beoi 
6x6cuted.(A;) 

14. But where, at the time of th^ purchaflKf^ the ceeiui qte tie, er 
person during whose life the annuity was to be paid^ wae aoMdly dead, 
both vendor and purchaser being ignorant of the fac^ and the grant was 
executed, and the purchase-money paid, the contract was considered void 
and the purchaser entitled to recover the purchase-moneyi in an aeti(Hi 
for money had and received. It w&0 also considered that an agrteioeDt 

ig) Jackson r. Lever, 3 B. G. 6. 606 ; see Bngden, Parch. 334. 337. 
A) Pope T. Boot, 1 B. P. C. 184. 
t) Sugden, Parch. 338. In the event of delay, as to the time from wUcb the 
annaitj is to run, and interest on the parchaae-money to be paid, see Parch. 805. 
(k) Kenney r. Wexham, 6 Madd. 357. 
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f(« a hAvrt inim besHne toii by ihe death of fbe aanoitent before that 
taie.(^ It wtonld^ of eoone^ be ollierwiae in the cue of an immdiate 
add Umot aniBiityi tei denUBeaee at a^fatnre date* 



CONOttHtNQ StAMPS. 

1. InaxBUMZim in wntnig evidendiig a eotitraot will not ia general 
bd eomplete^ tinleBB properly stomped; but when a stamp is required, the 
e&ct of the Stamp Laws is not^ ezoept ixk some particular instauees, where 
it ii speeialfy proTided that the inatramest shali not be stamped after 
ezeeutioDy to inralidate contracts as soefa^ or to affect the rules of con- 
veysncing^ but to prevent unstamped instruments being reeeived in evi- 
deoee in the eeoits of hm of equity^ Asy however, to have kli it 
optioni^ to the parties at what thne the stamp should be aflized, would 
have been virtually to have rendered the Stamp Law a dead letter, the 
stamp ca» o»ly in sioBt easea be added after eseentioB open the payment 
of a penaif^. 

1 The principal statutes relating to stamps are the late general Stamp 
Act, 55 Geo. 3| o. 184, operatic in Great Britain, and the provieiona of 
which were extended by the 5 ft 6 W. 4, c 64, to the United Kingdom; 
the new Stamp Act, as it is termed, the 13 & 14 Yict. c. 97 ; and the 
still more recent Acta of the last session, namely the 16 & 17 VicU cc. 
59, 63. The 13 & 14 Vict. c. VI, came into operatioii on the lltfa of 
October, 18&0, the two later Acts on the 10th of October, 1858', and 
applied (with the exception of certain instruments carrying out previous 
oontraote) to all instruments executed after those days ; bat instrumeiits 
executed by any party before, or dated on or before those days, are 
liable to the old duties, although subsequently brought to be stamped. 

*3. By the 6 W. & M. e. 21^ a penalty of 5002., sobse* ri^^KA-i 
queady reduced by the 6 W. 8, c. 12, to 57., is imposed upon ^ J 
liny person executing any deed or instrument subject to duty before the 
stamp ia affixed ; bat the imposition <d i\m pemilty, it is beUeved, is 
never enforced by the Commissioners of Stamps ;(a) it is entirely das- 

il) Strickland v. Tnraor, 1 Sxch. 208. 

[a) Prior to the 13 k 14 Vict. c. 97, the popalty payable on gtamping an exe- 
eated instrument was 52., except in the case ca agreements under hand only, when 
it was lOl, The provisions now in force on this subject are to be found in the 
12th section of that act, and are as follows: 

"And wherefis, for securing the due payment of the stamp duties imposed by 
law on d^ds and oUier instruments, it is expedient to alter the terms and con- 
ditiont on which any such deed or instrument may be stamped after the execution 
or signing thereof: Be it therefore enacted, that where any deed or instrument 
liable by law to any stamp duty shall be written on veUumy parchment, or paper, 
and shall be signed or executed by any person before such vellum, parchment, or 
paper shall be duly stamped for denoting the payment of the said duty, then and 
in erery snch case there shall be due, answered, and paid to her majesty, her heirs 
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P^oe,.-, tiDct from that *p&id in respect of the instrament where the 
L J latter is not stamped nntil after the expiration of the preaoribed 
periods. It would seem; morever, that in Great Britain the coBunissioih 
ers haye in general no power to compel the stamping of an instrument^ 

and 8acceB8or8| the whole or (as the case may be) thedeficiencj of the stamp dstj 
payable upon or in respect of such deed or instmment, and there shall also be paid 
and payable, over and above the said dnty or deficiency of dity, by way of psnilfy, 
and in lien of any former penalty imposed or made payable bylaw in Uie likecaie, 
the snm of 10^.; and where the whole amoont of the doty or deficiency of dntfiU 
the case may be, to be denoted by the stamp or stamps required to be impRSsed 
on such deed or instrument when the same shall be brought to be stamped ihtll 
exceed the snm of 10/., there shall be paid by way of penalty, in addition to the 
said sum of 10/., interest on the said duty or deficiency of duty computed at the 
rate of 5/. per centum per annum from the date or firat signing or execution of 
such deed or instrument ; prorided, that if such interest shall exceed in amoont 
the said duty or deficiency of duty, then there shall be paid by way of penalty, in 
addition to the said duty or deficiency of duty, and the said sum of 10/., and ia 
lieu of the said interest, a sum equal to the amount of the said duty or deficiency 
of duty ; and the Commissioners of Inland Revenue are hereby required, upon pay- 
ment of the said duty or deficiency of duty, and of the said sum or sums herein- 
before directed to be paid by way of penalty, to cause such deed or instrnment to 
be duly stamped with a stamp or stamps for denoting the payment of such duty 
or deficiency, and also with a stamp for denoting the payment of a penalty, in lien 
of the receipt heretofore required by any act to be written or given for such penalty; 
and no such deed or instrument shall be pleaded or given in evidence, or admitted 
to be good, useful, or available in law or equity, until the same shall be dnly 
stamped in manner aforesaid : Provided always, that where it shall appear to the 
Commissioners of Inland Revenue, upon oath or otherwise, to their satisfaction, 
that any deed or instrument hath not been duly stamped previously to being signed 
or executed, by reason of accident, mistake, inadvertency, or urgent necessity, and 
without any wilful design or hitention to defraud her majesty, her heirs or succei- 
sors, of the duty chargeable in respect thereof, or to evade or delay the payment 
of such duty, then and in any such case, if such deed or instrument shall withhi 
twelve calendar months after the first signing or executing of the same by any 
person be brought to the said commissioners in order to be stamped, and the 
stamp duty chargeable thereon by law shall be paid, it shall be lawful for the 
said commissioners, if they shall think fit, to remit the whole or any part of the 
penalty payable on stamping such deed or instrument, and to cause such deed or 
instrument to be duly stainped, upon payment of the whole, or, as the case may 
be, the deficiency of the stamp duty chargeable thereon by law, and either with 
or without any portion of the said penalty; and thereupon every such deed or in- 
strument shall be as Talid and available in the law as it would hare been if it had 
been duly stamped before the signing or executing of the same : Provided also, 
that nothing herein contained shall extend or be deemed or construed to extend 
to any deed or instrument for the stamping of which after the signing or execntion 
thereof provision is specially made by any law now in force, or to any deed or in- 
strument the stamping of which after the signing or execution thereof is expressly 
prohibited or restricted by any such law as aforesaid, or to repeal, alter, or aife^ 
any such provision, prohibition, or restriction.'' 

By the 13th section deeds executed in any place out of the United Elngdom, may he 
stamped without penalty if brought to the Stamp OfBce within two calendar months 
after the same shall have been received in the United Kingdom, upon the proof of 
the facts to the satisfaction of the commissioners. 

It must, however, be observed, that altiiough a deed may be stamped after exe- 
cution upon the payment of a penalty; an agreement to omit the stamp, and that 
if it becomes necessary to affix it, the expense shall be borne by one party, as, for 
example, by a mortgagee, is an evasion of the Stamp Act, and will not be recog- 
nised in a court of law. In such a case a mortgagee was held to be chargeable 
with the original stamp duty, bat the Court refused to compel the payment of the 
penalty by him. Abbot v. Stratten, 3 Ja. ft Lat. 616: Owen r, Thomas, 3 M. ^ 
K. 353. 
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or to reoover the stamp daties when unpaid. The duties are, indeedy 
granted in respect to the particular instraments; and by the 12th sec- 
tion the new Act^ providing for the stamping of executed instruments^ 
it is declared that dutieSy or the deficiency of dnties; *<< shall be r«qeg-| 
dnoj answered, and paid to Her Majesty, but there is no person L -I 
made liable for their payment, or from whom they may be recovered. In 
Ireland this is not the case. By the 56 Gteo. 8, c. 56, s. 32, every per- 
son executing an unstamped instrument, or who shall have avoided or 
neglected to pay the duty, is declared accountable for it, and is made a 
debt from him, and the Barons of the Exchequer, upon application of 
the commissioners, may grant a rule requiring any such person to show 
cause why an account of all such duties shovdd not be delivered by him 
upon oath, and subsequently may enforce their payment. 

4. Some instruments, such as bills of exchange and policies of marine 
insurance, cannot be stamped after execution ; but this exception to the 
geoeral rule does not apply to policies upon lives, which may be stamped 
upon payment of the ordinary penalty, and do not, as has been sup- 
posed, incur the penalty of 500/. under the 85 Geo. 8, c. 68, s. 17, 
which relates to marine insurances only.(&^ 

5.^ The stamps upon life policies have oeen greatly reduced by one of 
the recent Acts, coming into operation on the 10th of October, 1858, 
and are now levied in the following form : 

PouoT of ASBUBANOB Or INSUBANOX, or othcr instrument, by what- 
ever name the same shall be called, whereby any insurance shall be 
made upon any life or lives, or upon *any event or contingency r^cocT-i 
relating to or depending upon any life or lives ; ^ J 

Where the sum insured shall not exceed five hundred pounds; 
then for every fifty pounds, and any fractional part of fifty 
pounds, - - - - - --6c?. 

And where it shall exceed five hundred pounds, and shall not 
exceed one thousand pounds; then for every one hundred 
pounds, and any fractional part of one hundred pounds, - It. 
And where it shall exceed one thousand pounds; then for every 
one thousand pounds, and any fractional part of one thousand 
pounds,(c) ------ 10«. 

<< And it is enacted that, for better securing the stamp duties by law 
chargeable on policies of insurance upon lives, and for preventing frauds in 
respect of any such assurances, every person who shidl make or agree to 

(b^ Attorney-General ▼. GleobTuy, 4 Ezch. 65. 

(c) 16 & 1*7 Yict c. 59| schedule. 

The prerions duties were granted by the 56 Geo. 3, c. 184, and 6 k6 Will. 4, c. 

64, 8. 7, and were of the following amounts:— 

£ 9. d. 

When the sum did not exceed 601. . . .026 

When the sum exceeded 601. and did not exceed 1002 . . .050 

When the sum exceeded 1002. and did not amount to 6002. . .10 

When the sum amounted to 6002. and did not amount to 10002. .200 

When the sum amounted to 10002. and did not amount to 30002. . 3 

When the sum amounted to 30002. and did not amount to 60002. .400 

When the sum amounted to 60002. and upwards . .500 
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niftke^ or sball reoeiTo my premianv or ▼aliiaU* conaderalioa fot naloig 
any aisutaiio* or lnfaraBOt vpod any life or HtM/ or ufonb aoiy etenC ei 
QOttAingeiii^ rikting to or dependiag ispvif aovf Ufc or fivas, flMl| witMa 
one oalendtuf montli albsf tke p ayiawi fe ot gv^ring of ifly Meh pmukHii ot 
(tonsid^tbdoa, maiko onfe and s^ or eateovte^ ot omie and proeim to Ike 
iniuie Out and ngiied or aouooted c^kw T^Uam, pafduMnly or pn^^ daiy 
stamped) a pd^oy of salii aaAickiioo or insuiMlD^ and have Ao Mni» 
rMdy lo be deUverod to the^party eaiailed iheftto^ aifd Aall upon dennid 
mado by any Biich pwty, of Wf agent itt tbal bAatf My atith^ 
6ie aaitie to himi or in defiailt b any of tko eatea atfbtMaid ahaii ferini 
the 8am of 60^ BTwy peraon wkvatlliotiitte of thwpaynieiitorghriJig 
r^SSSt ^ *°^ '^^ pvemiuaa or ^oonaidofati^n shall be a ttanagl&g 
1- J director o(^ or liie seoretary to, or othdr piinttfpaL oAoet of any 
sedety ca eompany receiving aay snob pfeoHtim or ooanderatioB, sfaiJi 
be deemed to be a perron making or agreidng to aiake saeh aasnraooe « 
ilMOfwioe, ind shak be anljeet and liable to the penalty by tins Aet 
inrposed for any sach defimlt as afoveiaid/'(({) 

JLnd by the later Aet of the same sesrion it la plrovided^ <<thal i3^ 
duties granted by the previous Aet on the polieiei of assiiranoe may kf 
denoted either hy a stamp impressed upon the paper whereon asy ^i 
instrtanent la TTritten^ cir by am adhesive stamp aftxed thereto^ and ^ 
Commissioners of Inland Bevenoe shall provide stamps of fKilh dsserif* 
tiMft for the purpose of denoting the said duties/' (e) 

<< The adhes^e stamps to be so provided for the pitfpoee aHoresaid sImB 
be adi^»ted for the writing of the fdUowing partkmlaits thereon ; (thai ii 
to say), the date and number of the policy, and the names of the penoil 
insured, and of one of the directors of the assonaiee company, or stEer 
person by whoai the saaM shall be dgaed ; and where an adhesive stamp 
Atil be used or intended to be used for or upon any such policy, sa^ 
stamp ihall be firmly and seoorely afibced and made to adhere to audi 
policy, aad all the several partieahrs aforesaid shall be fairly and db- 
thfctly written upon soeh stamp at or before the ttmeof the signing 
thereof by such dti«etor or other penon aforsaaid^ or in defaolt theretf 
such diMrtor or other parson sigmng sneb policy shall f<Mplbit the som 
of60?/'(/) 

l!be stamps npolt agreements tmder hattd only^ are 2a^ M. for the 
tnt 108Q words, and 2a^ M. for eveiy additional entire quanfitj off 
1080 words over and above the first; and H is provided that any 
number of letters may be oflfered in evidence to prove an agreement, 
when one of them is stamped with a duty of 1/. lb$,(;g/) 

Under the head of Conveyance are found the following proviaiona in 
the Schedule to the new Act : — << Conveyance, whether grant, dispositiaBy 
r*8591 leue, assignment^ transfer, release, ^renunciation, or of any other 
L J kind or description whatsoever, upon the sale of any lands, tene- 
mente, rents, annuities, or oA^r property^ real or pentmalf haritabk (^ 
#iot^Me, or of any riffkif titky inUr^ or olaim in^ io,auio/yOr ip0» 

(d\ 16 k 16 Vict c. 69, s. d. U] 16 & 16 Tict c 63. a. 10. 

(/) •. 11. (y) 13 k 14 ^ct. c. d7, Bchedule. 
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angf landkj imimenta^ reniSf annuities, fff 4Mhe¥ finp^^j ih&tto i^siq^^for 
ittd ill teapioiof ih» prineiiMd or otily deed, inBinunent, or writuig 
irtieMby tbe Imds or (Hher thhigB sold cAaU be granted, leased, assigaed, 
transferred, rtleased^ t wtnnuMdf or oHMfwlHe eott^yfi id, of tMstisd iik 
the pnrohasor or pnrolMnb, ot a*y otboi^ penob or (effMti» by kul^ ber, 
df tbeir direetion.(^) 



<< When tbe pnrofaaae or i^onidoiatidii flioney thiMkA &t 

ifaeroopbD ezprefted^ shall not exceed ^ "- 96 

t^Ajkd when the sola Blidl e^9eed 

2^1 tnlBhAll tioi efimA M 



[*8603 



60/. 

lOM. 
12dL 

175e. 
300/. 
£25/. 
2MI 
S76/4 
800/. 
360/L 
400/. 
460/. 



<( 
if 

€f 
C( 
<i 
<f 
ft 
tt 

it 

a 
If 
ff 
ft 



u 

tf 

u 
it 

t4 
If 

M 
ff 
ff 
M 
#i 
ff 
ff 



76 
100 
126 
150 
175 
fi06 
226 
S60 
276 
SOO 



400 
450 
600 



21 6 
6 

r d 

10 

12 <^ 

Ik 

17 » 

1 
1 % 
1 6 
1 r 
1 10 

1 16 
f^ 

2 6 












2 10 « 



(^) The pr^oediiig olanfo it proeliely ilnrilar td that In the IMI (ho, 9, a. 184^ by 
which the followuig duties were iiapoied: 



Odilsxder&iioii 
Amounting to 
Amonnting to 
Amoon^g to 
Amorantihg to 
Anieiiiitiiig to 
Amonnting to 
Aznonnting to 
Afiiotiiitiflg to 
AtDoasti^g to 
Amounting to 
Amounting to 
Amounting to 
Amounting to 
Amounting to 
Amounting to 
Amounting to 
Amounting to 
Amounting to 
Amounting to 
Amounting to 
Amounting to 
Amounting to 
Amounting io 
Amounting to 
Amounting to 



liot attiouiitixig to ^()l. 
29L taA not amouiktiiig to 6dl. 
602. dnd not amounting to 1502. 
1501. and not amounting to 3002< 
300/. and not atnountlng to 6002. . 

6eai« and adS Mtnouftting to 7602. 

7602. Mid not amounting to lOOOf. 
10002. and not amounting tO 20002. 4 
20002. and lidt amounting fo 30002. 
30009. and not aiaotiutfaii to 4000/. . 
40002. and not amounting to 60002. 
50002. and not amounting to 60002. • 
60002* and not amounting to 7000^. 
70002. and not amounting to 60002, . 
80002. and not amounting to 90002^ 
90002. ana not amounting to 10,0002. , 
10|0002b and not amountmg to 12,5002. 
12,50021 and not amounting to 15,0002. 
ibfOdoL and not amounting to 20^0002. 
20,6062. and not amounting to 30,0062. 
30,0002^ aiid liot amounting to 40,O002. 
40,0002* and not amounting to 60,000/, 
&0,006/. and i^ot amounting t6 60,0002. 
60^0002. and not amounting to 80,0001. 
^6,0062. and not amounting to 100,0002. 
100,0002. or upwards . 



12 
45 



66 a 
66 



96 
110 
130 
170 
240 
360 
460 
650 
660 
800 
1000 







6 







9 






£ i. 

10 

1 

1 10 

2 

3 
6 
9 


6 
9 











76 
85 e 
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And where the same bIibII ezoeed £ £ $. d. 

500^. << '< 550—2 15 

550^. « '« eoo— 3 

'< And where the pnrehaee or oonsideration money shall ez- 
oeed 600^.; then for every 100^., and ako for eyery £no- 
tional part of 100 - - - - - 10 

• 
<< And it is direoted that the pnrohase money or consideration Aatt he 
truly expresied and iet fortk in words tU lengthf upon OTery snch piin- 
dpid or only deed or instnunent of oonyeyanoe; and where snch oonsida- 
ration shall consist either wholly or in part of any stock or security ^ the 
Talne thereof respectively to be ascertained'' as thereinafter mentioned, 
shall also be truly expressed and set forth| and be taken to be the pur- 
chase or consideration money, or part thereof, as the case may be, ^<in 
respect whereof the ad valorem duty shall be chargeable/' (t) 

<^And where the consideration or any part of die consideration shall 
be any stock in any of the public funds, or any government debenture or 
stock of the Bank of England or Bank of Irelaad, or any debenture or 
stock of any corporation, company, society or persons or person, 

ra^AH *P^7^^^® ^^^7 ^^ ^^ ^^ ^^ ^^® debtor, the said duty shall be 
L J calculated (taking the same respectively, whether constituting the 
whole or a part only of such consideration) according to the avenge 
selling price thereof respectively, on the day or on either of the ten days 
preceding the day of the date of the deed or instrument of conveyance; 
r if no sale shaU have taken place within such ten days, then according 
to the average selling price thereof, on the day of die last preceding 
sale ;(^) and if such consideration, or part of such consideration, shall be 
a mortgage judgment or bond, or a debenture, the amount whereof shall 
be recoverable by the holder or any other security whatsoever, whether 
payable in money or otherwise, then such calculation shall be made 
according to the sum due thereon for both principal and interest."^ 

f< And where a purchaser prior to a conveyance to himself from the 
vendor contracts to sell to a sub-purchaser or sub-purchasers, if the con- 
veyance is made by the vendor to such sub-puxohaser or sub-purohasen 
the ad valorem duty is payable upon the purchase-money paid by the 
sub-purchaser or sub-purchasers ; and if an actual conveyance shall have 
been made in such a case by the purchaser to the sub-purchaser, and the 

(i) Very heavy penalties are imposed for setting out the consideration nntraly 
in order to avoid the stamp datj. The solicitor, or other party preparing the in- 
strument, is liable to a penalty of 6002., and the former to be struck oif the Rolls, 
48 Geo. 3, c. 149, s. 26; and both render and purchaser are liable to a penalty of 
60^., and fire times the amount of the duty. 

{k) Prior to the last act the ad valorem duty did not attach when the considera- 
tion vras other than a pecuniary one, and consequently not upon a sale in con- 
sideration of a transfer of stock: Cumberland v. Kelly, 2 B. & AL 602 ; and k for- 
tiori not when it consisted of shares in any public company, or any similar secnritf. 

{}) And that whether U^e purchaser is under any obligation to pay the mortgage 
moneys, or to indemnify the vendor against the payment of them or not. 16 k 17 
Tict c. 69, B. 10, passed in consequence of the decision of the Court of Bxchequer. 
Lord Chandos v. The Inland Revenue Commissioners, 6 Bzch. 464. 
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ad Talorem doty paid, any snbseqaent oonveyanoe by the yendor to tiie 
latter will not be subject thereto." 

8. The stamps upon mortgages will be goremed by the following 
extract from the schednle to the new Act : 

« Mortgage J conditional sorrender by way of mortgage, farther charge, 
Ac., disposition, assignation of^ or q^^n^ any lands, estate, orprcpertyf 
real orperwncUf heritable, or moveable whatsoever/' 

•a Also any oonvejance of lands, estate, or property whatoo- r^Qon-t 
ever, in tmst, to be sold, or otherwise converted into money, L J 
which shall be intended only as a secority, and shall be redeemable before 
the sale, or other disposal thereof, either by express stipulation or other- 
wise, except where such conveyance shall be made for the benefit of cre- 
ditors generally, or for the benefit of creditors specified, who shall accept 
the provision made for payment of their debte in full satis&ction thereof, 
or who shall exceed five in number. 

<' Also any defeasance, letter of reversion, back bond, declaration, or 
other deed or writing, for defeating or making redeemable, or explaining 
or qualifying any conveyance, disposition, assignation, or tack of any 
lands, estote, or property whatsoever, which shall be apparently absolute, 
but intended only as a security. 

« Also any agreement, contract, or bond, accompanied with a deposit 
of title deeds, for making a mortgage, wadset, or any such other security 
or conveyance as aforesaid, of any lands, estete, or property comprised in 
each title deeds, or for pledging or charging the same as a security. 

« Where the same respectively shall be made as a security for the 
payment of any definite and certain sum of money advanced or lent at 
the lime, or previously due and owing, or forebome to be paid, being 
payable — 

8, d. 

Not exceeding 60^. • — 1 8 

Exceeding 60^. and not exceeding 100/. — 2 6 

« lOOJ. « « 150/. — 8 9 

" 150/. « « 200/. — 5 

« 200/. " " 250/. — 6 8 

« 250^ « « 800/. — 7 6 

And where the same shall exceed 800/., then 
for every 100/., and also for any fractional 
part of 100/. — 2 6(m) 

{m) Prior to the 11th of October, the ad ralom duty was according to the 
following table, under the 66 Geo. 3, c. 184 : 

£ «. d 

Not exceeding 502. . . . . . . 10 

Exceeding 60i. and not exceeding 100/. . . . . . 1 10 

Exceeding 1002. and not exceeding 2002. . • . . 2 

Exceeding 2002. and not exceeding 3002. . . • .300 

Exceeding 3002. and not exceeding 6002. . . 4 
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^ J rity for the repayment of money to he tfceyoiftag ImA^ Adfaaoed, 
or paid, or which may become due upon an aoooont enrrenty together 
wiAi wy mil fixet^lf dAy^noed or fLna, er «idioiity m i^m Mse laay be, 
other than and except any suni or Mms of money io be liraBoed for die 
insorance of any property comprised in such mortgage or seonrity against 
dMUigp by Sny ^^h^ tAypmei fwr the aneiuwieB ef any life or hve^ 
||or for tf^ r^iewel sf any ffWk% or Jeaae fipoii the dropping of any Hie 
or liyes,] porsnant to $»y of^a^enent im any deed, whonby [a^y estate 
or intei»9t hfilA v^n iodh life or Kims ahaU be gnusted, aaBigned, or 
assnred, or wlj^eveby] any eooiLitgr AM be gi^pntad or seesBBsd &r aasb 

life or liwwr"(#) 

f^Xf t)i0 IboM emoviiA of ih» snoaey aaonued, er |bo be «kimat«ly reso^ 
Tenable j^fseapee, i^idt be liotted, aot io eioeed a gpreo iua. The 
eime Mij fiB»fk merlgage ftr e«ch Usited aam/' 

.<«4J9d if the ^ioil^l amewil of tilie money sMprnd or to be fillinmtoly 
recoverable therenpon, shall be nnoeitsia and withont limit, then ^ 
epMoe jpbAtt b^ avwlable so 91 Menrily or ehai^Be for meh an amovnt only 
of «MNMyor stoek intended *e be thesaby soMrod as die ad valcwaBi duly 
depoted by any atsmp or etomps'thM^Qn iriU extond to «eyer/' 

The ad valorem stamp is also made pfkjaUe wboi the ooatraofc is te 
P(a9wce tbe r«lteaiisfer of stoek cat «bt»eii. 

r*8641 ^^' Aod whire ibo aune jroqpeoAiiiely shall be m^aaaseca- 
I- J ^y &)f die ^tvn^fiMr or -aMBapafiBr of aaiy shaM in an j of the 
govenmciit or parUanentary at^ieks or fendSf ^ in the ateeks mod tank 
of tbo {pernor and oon^pany of the Bank c^ England, or of the Bank 
pf Ifeim'^ or of thf Beat India Gempany) or of Ae ioath Sea £oflir 
fWj [9f ^ any other eonpaay or ooponation, j in eonaidwTUaon of atoek 
or money advanced or lent at the time, or previously dne and oarfaig, «r 
forebome to be paid, being payable/' <<The same dnfy as on a mort- 
gage or wadsoli for a snm of money equal to the value of the stock or 
fund, secured eccfrding to the average price -(fitfMi^4>m Abe day of the 
date of the nn^rtgiga or otficpr bsttHnaaent aCoreaaid, or «i MUher of the 
ten days preceding; {or if ^ere shall not have been any known sale on 
any of such days, then en the latest day precediog>on which there shall 
have been a known sale.^}(o) 

£ 9. d. 
Exceeding 6002. and not exceeding lOQQ/. .500 

Exceeding 10002. and not exceeding 20002 . 
Exceeding 20002. and not exceeding 30002. 
Exceeding 300Q2. and not exceeding 40002. . 
Exceeding 40002. and not exceeding 60002. 
Exceeding 60002. and not exceeding 10,0002. 
Eac^edi^ 10,00192. jmd 9ot ea g eed ln g 16j90p2. 
Exceeding 16,0002. and not exceeding 30/)002. 

Exceeding 20,0002. and upwards, or where the amount secnied was 
without a limit 



see 

f 

8 

9 
12 
16 

:ae « 



;u^ 
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(n) The above clauseB are alike under the head of Jfoitgiye In ho^ a<^ wit^ 
the exception of the duties, and the senteOiCAS wjlthin the b^rfk^sMs« whi^ iff ia- 



jserted in the later act only. 

(o) 13 k 14 Vict. c. 97. Schedule. 
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Zhe J9^ffi» db«i09 (diAr fem tiMMe ift ihe ;pi(wediag M k ib^ «94di- 
tinoi Qf tii% MDteoes wUhin taiid^clai tb«eby mikiog a feomiiij for the 
IniMfer of frtiadc cor duures «& aojr QmofMipy Uiibla to dnty. 

9. Slnwifeis of iMniiesge0 aiul dmb «f fintlMr msubmim, vhene a 
iivlher iid^iiB0e JB ipacki «m anlijeel *o die «d valoreni Ji% «■ tike addi- 
tional Bom 4«ly* And ^en so HgAiett adtiixM is made, flnoh deeds aoe 
IwMe either 1» tiie oomrnon deed atanp of U. 16$. m e naiinMuiiy or mt 
WDoimb e(|«al to the oiSgiafd ad Teloren duty, mhaa it is less (than U. 
l&$.', bplf DO tonsfor is IkMe to any addttiomd idnty, by naaon of ito 
fieplaiTfag -wj farther eeeority, or any fitteh ooTenast, power of eak or 
o^er natttf i« celatioii ibeffoto.(jp^ 

*10. It is important to obierre, iheft vrnder tbe old hm, « r ^eoftftn 
power for ^e moxitgagoe to fny the premkuM spon a pdlioy L J 
hfming f^ «f Ae flecmityi iccafled with « lOoveMmt to repay the pva- 
minms aotofilly advaneed by Inm wm hdd *o oali for on ad yidoram 
ctMBf of 262^ 10 for A «iortigAge for an ualimited .aom/^) It was mot, 
however, Aaffioient that a&y audi aums shoidd he efaafged npon the mori- 
g/fgd eeeoidtyf bn^ihey Moat haye heeai debts fooepsidlde by tfie mortga- 
gae. Im a i^eiyiMoen^ «Me, there -wie a mortgage of hoaseikold gQoiila 
«iad a life poUey, wiA a -eoivieniiit to |Mif the paemianA, and if thia 
^ffiikj .beeame Foid, U> teffeet a now -poUey and -aaagn It to the moHjgagae, 
and in de&wH ibhat he mif^ pay moh paemiums, jmd effeot avch poUey, 
and th^t ihe soma «di»sced hy him for sweh pmpoaes riumld be ooiisif* 
4«fed «e paiiieipal moii^ys, and ohaaq^id inth iDteaest «pon the aaaigaod, 
or aiqr tism9 poliogr. Xheva ^was then a oo^enant ifor the pajment of 
thO'^nekial ;mort0age ^ht, and interest, hit no oo^enant for the pay- 
mm^ (rf the moneya i|o ht ndvaneed for the preminme. The.Qonrt oobf 
^idiMMd 4hfi, on tim pix^r oonatvnetion of itho deed, tbeae oharges^ when 

Ci hy Aho mertgagoe, did««b bacoKie ddi» ddqe from the mortgi^Qr to 
, and reiQomihlo M hm", and tthat^ oonaaqnentiiy, the ^nlmiitefi 
jtamp vsae niit payAblo.(r) This idistinotion ipenuits the oaseto stand 
eiith ^hat of Btiie r. Poj^m; hnt ^hom ihe esqpressions nsed in the ^dg- 

« 

(p) Prior to the late act there was considerable difficult in determining ihfi 
duties npon transfer of mortgfig^s. The result pf the decisions is stated b^ Mr. 
TUfllej bi the three following propositions (Til^lej's New ^ tamp Act, 3d edit. 1851, 

L A tfamfer of moitf^eSf where afortiwir sum was adrsnced, tha eoYenattfcfer 
payment being limited to sngh anm and interest^ was !ChargaiiJi>le with no other 
dntj than the ad valorem duty on the farther adyance, and progressive duties of 
20«. each. 

a. Ja ^ eaAB (^ a4maafer.of mbvtgage, whaee no additleaal sum was adt>aBced, 
hat fik fiirther secniily or something in the nature of it was given for the mooay 
due; whether such securitj, or quasi security, consisted of other property, or of an 
etAvgod estate in the same property, or of a power of sale not in the original 
«ort0ige, or a mere icov^nant by -the mortgagor -or other person with the trana- 
leree for .the payment of the monqr,.the 49tiep pc^ah]^ ware XL l^n. In respept of 
the transfer, the like for the further security, and progressive duties of IL 5«. each. 

3. When a further sum was advanced, whether on the occapion of a transfer 
or BOt, <ind additional security was given, as in the last proposition, the proper 
stamps were, the ad valorem duty on the further sum, and a common d<^ed duty 
of II. 15«. in respects the additional security, with progressive duties of IL each. 

(q) Halse v. Peters, 2 B. & Ad. 007. (r) Lawrence v. Boston, 7 Kx. 28. 
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_^- ment^ it may be thought ^that the Court would not have hemtated 
L ^^^J to overrule the present case if necessary. In another case in the 
same Court; a bond had been giyen^ the condition of which was, that 
the same should be Toid on payment to the obligee of the sum of 3001 
by instalments^ and the interest thereon, and the premiums of oertain 
policies effected as a collateral security; and there was a proyiso that in 
default in the regular payment of the interest and premiums, the princi- 
pal sum of 3001. should forthwith be recoverable. It was held (dissen- 
tiente Parke, B.) that the bond was sufficiently stamped aa for a sum 
exeeeding 200^. and not exceeding dOOL, and that the unlimited stamp 
was not required, on the ground that the payment of the premiums 
not secured, but only that of the 3002. («) 

11. In the new Act there is a special provision concerning such 
as the above, in the words already set out, but it is either singularly badly 
flamed, or very unequal in its effect. It would have been reasonable to 
have exempted all moneys advanced for the payment of life premiums, 
but from Uie necessary constraction of the clause as it now stands, and 
particularly on comparing it with that in the prior Act, it appears that 
the words, <' or to be advanced for the insurance of any life or lives,'* 
are controlled by the following sentences :-~<< pursuant to any agreement 
in any deed whereby any estate or interest held upon such life or lives 

^ shall be granted, assigned or assured, or whereby any annuity shall be 
granted or secured for such life or lives.'' The result of which con- 
struction is, that an additional stamp would be required where the per- 
sonal covenant and the assignment of the policy was the only security, 
but would be dispensed with where a life estate was conveyed by the 
same deed. A mortgage for an unlimited sum under the new Act, is 
good as a security to the extent of the stamp impressed, and in sudi a 
V*^(Vn ^^^'^ ^' ^^^^^7 states that an additional *stamp may at any 
L J time be obtained upon the payment of a penalty,(<) and sodi 
may be considered the practice of the Stamp Office. But, however rea> 
sonable this may be, the commissioners do not appear to have any 
express power to affix the additional stamp under the 17th section of the 
Act(«) 

12. Where a mortgage is effected by several instruments, as in the 
case of a conveyance by way of mortgage of a life estate, and an assiga- 
ment of policies by a collateral deed, the ad valorum stamp will be only 
once payable, and will be usually affixed to the conveyance. 

<' That when several distinct deeds or instruments falling within the 
description of any of the instruments charged with the said ad valorem 
duty or mortgage, shall be made at the same time for securing the pay- 
ment or transfer of one and the same sum of money, or one and the 
same share of any of the stocks and funds above-mentioned, the said ad 

la) Prudential Hataal Assurance Company v. Omson, 19 Law Times, 267, Bich. 

h) New Stamp Act, 3d edit. p. 36. 

[u) The doubt would be met either by stamping the instrument previoiu to 
execution, or inserting a clause limiting the amount to be secured according to 
the former practice. 
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Valorem dntji if ezoeeding 2I.| akall be charged ^j on one of BQoh 
deeds or insroBieDtoy and all the rest shall be oharged with the dutj to 
whkh the same may be liable under any more general deacription of 
such deeds or infi^mmrats contained in the schedole to the Act ; and if 
required for the sake of evidence, all the rest of snob deeds or instro* 
ments shall be also stamped with some partioolar stamps for denoting or 
testifying the payment of the said ad valorem duty on all the said deeds 
or instruments being produced duly stamped with the duties charged 
thereon." 66 Geo. 3^ o. 134. 

13. It will here also be proper to remark, that it has been considered 
a doubtful point whether assignments of policies, either by way of mart* 
gage Off upon a sale, are liable to the ad valorem stamp. In the leading 
case upon the question, there was an asragnment by deed of a judgment 
debt upon tms^ afterpayment of expenses, to retain thereout the amount 
of ft debt due to *the assignee. The deed was stamped vrith an r^cqAo-t 
ad valorum duty of 80s. ; and was held to be improperly ■- -I 
stamped, and that a common deed stamp of 86s. wss required. It was 
argued that the instrument either fell under the texm << conveyance'' in 
the schedule of the Stamp Act, or under the description ai a mortgage, 
as being << a conveyance of property in trust to be sold, and intended 
only as a security/' And Lord Tenterden decided that it did not &1I 
under either of these clauses; and referring to the words under the 
head of Conveyance, held that the statute enumerating things the sub- 
ject of conveyance and sale, and usually converted into money-— that the 
expression o^er property, applied only to property of the same descrip- 
tion, and therefore did not include ohoses in aotion.(v) 

This case was followed by another in which, in consideration of a pay- 
ment of 60,000^., a share in a partnership, the property of which con* 
aisted of government contracts, was assigned by deed to the continumg 
partner.(te?) The leading case of Wanen and Howe is, however, unsa^ 
tisfactory, in that it may be thought to have been argued with reference 
to a wrong head in the schedule, and that it properly fell under that of 
Mortgage; and thus we find that when tbequestioD, whether a mortgage 
by a deed ot policy was liable to duty, was fairly at ]8sne,(^) it was re* 
marked by the Court << we are now for the first time called upon to pul 
a construction upon this clause of the Stamp Act;" and Parke, B. added ; 
" I think that this sort of instrument falls under the description of a 
mortgage affecting property within the meaning of that ohiuse. Its Ian* 
guage fl^ects every description of property, and it is impossible to deny 
that we are not fettered by previous decisions, that a policy of insurance 
is not within its meaning/' This case may be considered to have settled 
*the question with regard to mortgages. As to conveyances, r«DgA'T 
however, the point may be thought still open to debate. It was, ^ •' 
indeed, discussed in Caldwell v. Dawson, and the opinions of two of the 
judges of the Court of Exchequer appear to have been in the aifinnative. 

(v) Warren y. Howe, 2 B. & G. 281 ; (and see 16 ft 17 Vict c. 63, s. 6.) 
(v) Belcher t. Sykes, 6 B. & 0. 234 ] Blandy r. Herbert, 9 B. & G. 396 . sed vide, 
Pooley T. Goodwin, 4 A. ft B. 94, (x) Galdwell r. Dawson, 6 Exch. 1. 

August, 1853.— 16 
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AldersoD; B. remarked : '< Sach an interest as b oonyeyed by this deed 
would certainly pass under the word property in a will; and if so, it is 
strange to say that it is not property within the Stamp Act In the ease 
of Warren y. Howe, Lord Tenterden seems to have thought tiiat the 
words of the schedule apply only to such property as could be transferred 
at law from a seller to a purchaser; whether that opinion is quite correct^ 
is not now the question before us, although it is di£5usult so to consider 
it; for equitable estates are sold as well as legal ones, and it is strange to 
suppose that the Stamp Acts were not meant to apply to such transfoi 
I tMnk that the words of the schedule are not to be so strictly construed; 
for they speak of right, title, or interest, in property, and impose a sUmp 
upon any conveyance of such, and there can be no doubt but that this is 
such a conveyance/' And Bolfe, B., after remarking that the case of 
Warren v. Howe did not conclude that before the court, added : '<I own, 
if ever I should be the purchaser of a judgment deb^ I should innst 
upon an ad valorem stamp/' These obiter d^cta, however, it is sabndt- 
ted, are not conclusive: the question itself was not at issue; andtlw 
argument on the other side does not seem to be touched by them. It may 
be stated as follows; it is not disputed that the ad valorem duty attaches 
upon a mortgage ; but, in comparing the clauses in the schedule, it will 
be seen that they are altogether diverse — the ad valorem duty on oonyej- 
ances is not reserved generally, as in the former case; but is ^^fcir^ cr ts 
retpeU ofj ike principal^ cr only deed, tnttrumetU, or writinff^ whenty 
the lands or othar things sold shaU be grantedy leased^ assigned^ or oduf' 
vfise conveyed to or vested in the purchcuer. Now, a policy of assnranoe 
is incapable of being conveyed or vested in a purchiuser. An equitable 

r*^3701 ^^^ ^ ^^ ''^y ^^^ ^^J ^ 'contracted for, but couTeyed, 
I- -I and the proposition, so familiar to conveyancers, that a can?ey- 
ance, in such a case, is not a mere form of expressing a contract, is illus- 
trated by the fact that a conveyance of an equitable estate may be 
enforced in equity, although without consideration, while spedfio per- 
formance will be denied a contract. The property in peisomd chattels 
will pass by a conveyance, and the assignee may bring trover for them; 
but an action upon a chose in action must be brought in the name of tlie 
assignor. Every instrument, moreover, it will be remembered, is to be 
stamped according to its actual, and not according to its expressed opera- 
tion;(x) and charges upon the subject must be imposed by dear unam- 
biguous words, and the construction is to be strict against the revenae.(jr) 
The case may be further illustrated by observing that a contract, accom- 
panied by a deposit of title-deeds of real estate, and an immediate pay- 
ment of money, if for a mortgage, must have the ad valorem daty 
affixed; but if for a sale, requires an agreement stamp only; althongb 
immediately thereafter, and before the conveyance, the vendor becomes a 
constructive trustee for the purchaser. Again, the opposite view will 
lead to this great inequality — ^the transfer cf a mortgage debt requires 
common deed stamps only, but the transfer of a judgment debt era 
contingent debt, secured in the form of a policy, will be considered to 

(s) Bex V. Bidgway, e B. & 0. 666. (y) Tilaley Stamp Acta, 3. 
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reqnire an ad yalorem oonveyanoe stamp, far exceeding that paid at the 
ereation of the oontraot. 

14. The ad valorem stamp upon the grant of an annuity is the same 
u that upon a conveyanoe for an eqnal consideration, with the following 
additional provision } — <' And where upon ike sale of any annuity or 
(Oker right not he/ore in existence^ the same shall not be created by aotnal 
grant or oonveyancci bat shall only be secured by bond, warrant of attor- 
ney, covenant, contract, or otherwise, the bond or ^other instra- ^^071-1 
ment by which the same shall be secured, or some one of such L J 
infltmments if there shall be more than one, shall be deemed and taken 
to be liable to the same duty as an actual grant or conveyaDce. These 
clauaes, which are the same in both acts,(a^ will, it is apprehended, in- 
dade idl instruments issued by insurance offices upon the sale of annul- 
ties by them.(5^ 

15. When tne deed or instrument shall contain 2160 words or up- 
wards, then for every entire quantity of 1080 words contained therein, 
oyer and above the first 1080 words, there shall be charged the further 
progressive duty of 10«., unless the ad valorem duty to which the same 
shall be primarily liable shall be less than lO^., in which case the pro- 
greesiye duty shall be of the same amount as the ad valorem duty.(c) 

16. As we have already seen, a contract for the sale of a policy may 
be parol, and any evidence conclusive of the fact will operate as an 
assignment; hence a receipt for the purchase-money, as such, will be 
safficient for this purpose, and will be conclusive of the agreement. It 
will be, however, of vital importance that the receipt be written upon a 
proper stamp, as this cannot be subsequently affixed upon the payment 
of a penalty, and it is doubtful, whether the document, if a receipt, can 
be received in evidence as an agreement, with an agreement stamp sub- 
sequently impressed upon it.(<^) There can be no excuse for omitting the 
receipt stamp, since, aiter the 10th of October, 1863, it is levied at the 
uniform rate of *ld. for any sum exceeding 2l.(e) The only pvo^o-i 
exemption from the stamp being bankers' receipts for money to ^ -■ 
be accounted for.(/) 



(a) 55 Geo. 3, c. 184, 13 k 14 Yict. c. 97. 

(b) Molton ▼. Gamroiiz, 2 Ezch. 487, 4 Exch. 17. 
U) 13 & 14 Vict. c. 97, Bchedule, and sect. 12. 

rrior to the late act, the progressiye duties were similarlj calculated, and were, 
for eTeiy such entire quantity of 1080 words, 20«. in conveyances and mortgagee,' 
aad other instruments subject to an ad yalorem duty, and 25«. in settlements, and 
all ioBtruments subject to the common deed stamp only. 

(d) Erans v. Protheroe, 2 Mar. k Gor. 319; 1 De G. M. k G. 572. 

U\ 18 ft 17 Yict. c. 59, schedule. 

(/) The previous duties upon receipts are goyemed by the 55 Geo. 3, c. 184, 
and 3 ft 4 Will. 4, c. 23, and are on the following scale. 

Receipt or discharge giyen for or upon the payment of money: — 

£ 9. d. 

Amounting to 62. and not amounting to 10<. . .003 

Amounting to 10/. and not amounting to 20i. .000 

Amounting to 20/. and not amounting to 50/. 10 

Amounting to 50/. and not amounting to 100/. . .016 

Amounting to 100/. and not amounting to 200/. . 2 6 

Amounting to 200/. and not amounting to 360/. . .040 
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For receipts both stamped paper and adliesire stamps are to be issqed 
by the Stamp Office. The act contains the following provisions :«^ 

<( Sect. 8. The duties of one penny, by this act granted on recapts, 
and on drafts or orders for the paym^ent of money req)eetiTeljy may be 
denoted either by a stamp impressed upon the paper whereon any snob 
instrument is written, or by an adhesive stamp affixed thereto; and tbe 
Oommissioners of Inland Bevoine shall provide stamps o( both deserip 
tions for denoting the said duties." 

'< Sect. 4. In aay ease where an adhesive stamp shall be used for the 
r*^?^! P^n^^^^ aforesaidi on any receipt or upon any draft or ^oider 
I J respectively chargeable with the duty of one penny bj this act, 
the person by. whom suph reeeipt shall be given, or sueh draft or order 
signed or made, shall, before the instrument shall be delivered out of his 
hands, custody, or power, cancel or obliterate the stamp so used, by 
writing his name or the initial letters of his name so and in such a man- 
ner aa to show dearly and distinctly that such stamp has been made use 
of, and so that the same may not be again used , and if any persott who 
shall write or give any such receipt or disoharge or make or sign uy 
such draft or order with any adhesive stamp thereon, shall not bona fide 
in manner aforesaid effectually cancel or obliterate such stamp^ he shall 
forfeit the sum of ten pounds.'' 

« Sect. 6. If any person shall fraudulently get off or remove^ or eauss 
or procure to be gotten off or removed, from any pi^>er whereon any re. 
oeipt or any draft or order shall be written, any adhesive stamp, or if 
any person shall affix or use any such stamp, which shall have been 
gotten off or removed from any paper whereon any receipt (nt any draft 
or order shall have been written, to or for any receipt, draft, or order, or 
any paper whereon any such recdpt, draf t^ or order shall be or be intended 
to be written ; or if any person shall do or praeiise or be oonoemed in any 
fraudulent act, contrivance, or devioe whatever, not speoiallj provided for 
by this or some other Act of Parliament, with intent or design to defrand 
Her Majesty, her heirs or successors, of any duty by this Act granted 
upon receipts or upon drafts or orders, every person so offendins in soy 
of the sari se^ral cases shall forfeit the sum of twenty pounds. 

17. Vraflts or orders for the payment of any sum of money to the 
bearer, or tq order or demand, are subject to the duty of 1(2», includisg 
<< all documents or writings usually termed letters of credit, or whereby 

JS 9, d, 
Amonnting to 3001. and not amounting to 5001. . . 5 

Amounting to 500/. and not amounting to lOOOiL . . .076 

Amounting to 10002. or upwards, or of whateyer amount, if acknow- 
ledged to be received in full of all demands . , • 10 

Beceipts or discharges written upon promissory notes, bills of exchange, drafts, or 
orders for the payment of mone7 duly stamped according to the laws in force st 
the date thereof, or upon foreign bills, or indorsed or otherwise written npoo^ er 
Qontained in any bond, mortgage, or other securltj, or any oonreyance-deed or 
instmment, dulj stamped in manner aforesaid, acknowledging the receipt of the 
consideration money therein expressed, or of any principal money, interest, or sft- 
naity thereby secured, were exempted from dnfy. 
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aoj person to whom any such document or writing is, or is intended to 
be delivered or sent^ shall be entitled to have credit with^ or in account 
with, or to draw upon any other person for, or to receive from such other 
person any sum of money therein mentioned." Excepting only, 

"All drafts or orders for the payment of money to the *bearer r+Q.^ j-i 
on demand drawn upon any banker or bankers, now by law ex- L -^ 
empt from stamp duty,'^ and, <<all letters of credit, whether in sets or 
not, sent by persons in the United Kingdom to persons abroad, autho- 
rizing drafts on the United Kingdom." 

18. A settlement of a policy will also be liable to a apeoifio and appro- 
priate stamp. 

A settlement is defined to be any deed or instrument, whether volun- 
tary or gratuitous, or upon any good or valuable consideration other than 
a bona fide pecuniary consideration, whether any definite or certain 
principal sum or sums of money, &;c«, or any definite and certain share 
or shares in any of the government or parliamentaty stocks or fu^ds, or 
in the stocks and fVinds of the Governor and Company of the 'Bank of 
England, &o., or of any other company or corporation, shall be settled 
or agreed to be settled upon, or for the benefit of any person or persons 
either in possession or reversion, either absolutely or for any partial in. 
terest, and is subject to an ad valorem duty at the rate of 5a. for every 
100^. and any additional fractional sum less than lOOZ. of the sums of 
money, and of the value of the stock or shares comprised in the settle, 
ment. 

And this ad valorem duty, when exceeding the common deed stamp of 
II lbs., is only once payable, so that where it has been impressed upon 
marriage articles, or upon one of several instruments effecting the settle- 
ment, the formal settlement, and the other instruments in the two cases, 
will be respectively chargeable only with the common deed stamp, or the 
duties to which the same may be liable under sny more general descrip- 
tion in the table, and may be stamped with the denoting stamp to prove 
the payment of the ad VEdorem duty. And instruments chargeable with 
the ad valorem duties, as settlements in respect of such money or stock 
when comprising any other matter or thing, or any settlement of lands 
or other property, shall be furthor chargeable with such other stamp 
duties as any separate instrument, in respect of such settlement of lands 
*or other property or other matter or thing, would have been ncnYe-i 
liable unto, exclusive of progressive duties.(/) ■• ^ 

(/) 13 & 14 Vict 0. 59, schedule. 

Under the old Stamp Act, the duties upon settlements were : — If the sum or 
sums of money or the value . of such share or shares, in all or anj of the said 
stocks or funds, or hoth, 

£ 

Shall not amount to lOOOI. . « . , 1 

And if the same shall amount to lOOOL and not to 20002. » 3 

And if the same shall amount to 2000/. and not to 3000^ . . 3 

And if the same shall amount to 3000^ and not to 4000/. . . 4 

And if the same shall amount to 4000/. and not to 5000/. . . 5 

And if the same shall amount to 5000/. and not to 7060/. . . T 

And if the same shall amount to 7000/. and not to 9000/. . 9 

And if the same shall amount to 9000/. and not to 12,000/. . 13 



9. 


d. 


15 
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[♦876] •CHAPTEB VI. 

THE BEOENT LEGISLATION AFFEOTINa LITE INSUBAKOES, AND PARTIOU- 
LABLT THE SUOOESSION DUT7 AND INCOME TAX ACTS. ALSO TBI 
PEOSPE0T8 OF FUTUBE LEGISLATION ON THIS SUBJEOT AS DEVELOPID 
BT THE BEPOBT OF THE SELECT COMMITTEE OF 1853. 

■ 

The SaccessioQ Daty Act of 1853(a) is the most important meunre 
of the session, and marks an epoch in the history of taxation, not only 
on account of the magnitude of the sam proposed to be leried under it, 
but as evolving a new principle, in permitting a tax upon past tnouK- 
tions. By this Act the legacy duties, or their equivalent, are extended 
to real estate, and not only so, but every devolution of property, whether 
real or personal, taking effect at the death of any individual, by virtae 
of the limitations of an instrument operating as a settlement, is subjected 
to the like duty to which the same, if personal, would have been liable 
had such limitations been contained in a will. The duty is payable not- 
withstanding that the settlement may have been executed long prior to 
the passing of the Act. So large is its operation, that every devolodoa 
by law, or disposition by the act of any party whereby any other person 
may have or shall become beneficially entitled to property, or to tJie in- 
come thereof, upon the death of any person dying on or before the 19th 
of May, 1853,(5) is to he deemed to confer a succession, the party bene- 
ficially entitled being termed the successor, the person from whom the 
1^^771 ^^^'^^ ^ derived the predecessor, (c) An 'accruer on the death 
1- -^ of a joint-tenant is deemed a devolution, (c2) a general power of 
appointment(e) (if exercised), and church patronage (if sold) property) 
and the extinction of a determinable charge a succession.^/) An imme- 
diate disposition not being a bona fide sale when subject to a reservation 
or contract for a benefit to the grantor, or any other person, for any tenn 
of life or period ascertainable only by reference to death, is to be liable 
to the duty in respect of the property reserved or contracted for by the 
grantor.(^) The only exception to the liability appears to be when the 
reversionary character of the property, is created upon a bona fide sale for 
money or money's worth. 

Dispositions of property for the purpose of evading the Act are ex- 
pressly provided for,(A) and so stringent are its provisions, that the duty 
appears invariably to attach unless the disposition is an actual gift in 
present!, without any reservation. 

£ t. I 
And iftheBrnmeBhallainoimt to 12,0002. and not to 15,0002. . 16 

And if the aame shall amount to 15,0002. and not to 20,0002. . . 20 

And if the same ahall amoant to 23,000 and upwards 25 

But the stocks and funds then subject to duty were only the public funds, Buk, 
East India, and South Sea stocks. 

(a) le k 11 Vict, c 51. (6) Sect. 54. (e) Sect 2. (d) Sect 3. 

Ti) Sect 4. (/) Sect 5. (^) Sect T. 

[h) Sect 8. 
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2. The daty is made a first charge upon the interest of the sacoessor^ 
and all persons claiming nnder him^ as regards real property absolntelj^ 
subject only to a proTision in favonr of bona fide purchasers for yaltiable 
consideration vnthctU noHce,(irj and as regards personalty while the same 
shall remain in his custody, or in that of any trustees for him. The 
duty is made a debt to the Crown; but^ as such, is not to charge the 
other real estate of the sucoessori or to suspend his right to exercise any 
power of consenting to any sale, exchange, or partition.(A;) 

3. It is expressly provided that when at the time of the commence- 
ment of the Act any reyersionary property shall be vested by alienation 
or other derivative title in any other person than the person who shall 
have been originally entitled thereto under any such disposition or 
devolution, << then the person in whom such property *shall be ^4(070-1 
so vested shall be chargeable with the duty in respect thereof as L J 
a succession, at the same time and at the same rate as the person so 
originally entitled would have been chargeable with if no such alienation 
had been made or other derivative title created." And when after the 
commencement of the Act any succession before vesting in possession 
shall have become vested in a purchaser, the duty shall be paid at the 
same time and rate as if no derivative tide had been created.(^) 

4. To prevent mistakes under the operation of the sweeping clauses 
of the Act, it became necessary to provide expressly that moneys pay- 
able upon life policies or post-obit contracts shall not.be esteemed to 
confer successions. To have enacted that they should have done so 
would indeed have operated as a bar to such transactions, for the insurer 
or grantor of a post-obit being almost invariably a stranger in blood to 
the grantee, the highest duty would have been payable. The exemption 
under the Act is carried out in the following terms : — 

<<No policy of insurance on the life of any person shall create the 
relation of predecessor and successor between the insurers and the assured, 
or between the insurers and any assignee of the assured, and on bond or 
contract made by any person bona fide for valuable consideration in 
money or money^s worth, for the payment of money or money's worth 
after the death of any other person, shidl create the relation of predecessor 
and successor between the person making such bond or contract and the 
person to or with whom the same shall be made ; but any disposition or 
devolution of the moneys payable under such policy, bond, or contract, 
if otherwise such as in itself to create a succession within the provisions 
of this Act, shall be deemed to confer a succession." 

5. When therefore a person has insured the life of another on the 
death of the latter, the assured or his representatives will be entitled to 
receive the money without *any duty being payable in respect of r«o79-i 
it, and in like manner the representatives of the assured, when I- -■ 
the policy is on his life, will receive the assurance moneys without the 
same being subject to any deduction, so long as they form part of the 
personal estate of their testator. When, however, the estate itself is 
administered, these moneys, as well as every other part of such estate, 

(t) Sect 62. (k) Sect. 42. (Z) Sect. 15. 
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will be liable to the sucoessioii daty in passing to a legatee ot to the next 
of kin. When the policy has been assigned^ the purchaser or mortgagee 
will be entitled to the fidl benefit of the policy moneys ; but when they 
have been assigned npon the trusts of any settlement they will become 
subject to the sncoession duty as property falling into possession under 
the trusts of that settlement, the rate at which the duty is payable being 
determined by the degree of oonsanguinity between the BetUor and hu 
cestui que trusts, (m) 

P^ooA-1 *6. By the Income Tax Act of 1858,(n) that impost is le?ied 
L J for a further term of 7 years up to the 5th of April, 1860 ; bat 
upon a descending scale, upon the annual proceeds and income specified 
under the respective schedules of the Act ; namely, under Schedule (A.) 
upon the annual value of all real estates in respect of the property 
thereof; under Schedule (B.) in respect of the ocoupation of read estate 
(other than a dwelling-house ocoupied by a tenant, distinct from a hrm 
of land,) upon the annual value thereof; under Schedule (0.) upon the 
profits arising from the interest, annuities, and dividends payable out of 
any public revenue (except as to shares of a less half-yearly value thao 
508.) ; under Schedule (D.) upon the annual profits and gains arising to 
any resident in the United Kingdom, from any property situate there or 
elsewhere, or from any profession, trade, employment, or vocation, whe- 
ther carried on there or elsewhere; and upon the annual profits or gains 
arising from any property there situate, or any such profession, Ac. there 
exercised to any person, whether a subject of her Majesty or not, 
although not resident in Uie United Kingdom.(o) 

(m) The duties are charged upon the following scale according to the relatioi- 
Bhip between the snccessor and predecessor,i being the same rates as are thatgh 
able npon legacies by the Legacy Duty Act. 

Per ccat 
Where the snccessor is the lineal Issne or ancestor ... 1 

Where the snccessor is the brother or sister, or their descendant 3 

Where the successor is the brother or sister of the father or mother, 

or their descendant ...... .5 

Where the snccessor is the brother or sister of the grandfather or 

grandmother, or their descendant .... .6 

Where the successor is in any other degree of consanguinity, or a 

strangef in blood ....... 10 

For the purpose of reducing the rate both npon snccessions, and legacies be> 
queatbed by a testator dying alter the commencement of the act, eveiy BUCCMsm 
or legatee is to be considered as bearing the same degree of consanguinity to the 
predecessor or testator, as any wife or husband of nearer consangulnitj to whom 
he or she shall have been married,* and neither in respect of successions or legt^ 
des is any duty chargeable on gifts between husband and wife.' The interest of 
anj successor in real property is to be considered as the value of an annuity (equ^ 
to the annual value of the property) for the term for which it is given, and caIcu- 
lated according to the tables appended to the act, and is payable by eight ht^ 
yearly instalments in manner appointed by the act;^ and interests in penonal^^ 
are to be charged as if given by will.^ 

(n) 16 k 17 Vict c. 34. 

(o) For every 20«. of annual value the yearly charge is Id, for two years ftov 
the 6th of April, 1863. 

> Sect 10. I Sect 11. * Sect 18. * Sect 21. • Sect 32. 
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7. The duty payable under Behednle (A.) is in the firat instance paid 
by the ooonpieT; and by him dedneted ftom the rent paid to his landlord. 
That payable under Schedule (0.) is deducted from the dividends by the 
offioialfi paying the same ; while for that chargeable under (D.) and (E.) 
retams are made by the owners of the respectire amounts. But in such 
retom, under Schedule (D.), no ^mention is made of any interest r^eooin 
of money, or other annual payment arising out of the property of I- -> 
any other person for which such other person ought to be charged by 
▼irtne of the Act ^ nor is any deduction to be made on account of any 
interest or annual payment payable out of such income; but the party 
liable to such int^est, or making such payment, is to pay duty on his 
entire income, and then deduct out of the interest or annual payment 
with which he is chargeable the amount of the income tax thereon. 
Under Schedule (E.), when the salaries, &c. are payable at any public 
office, the amount of duty is retained or stopped out of such payment. 

8. From the duties thus payable, a not unreasonable deduction is 
allowed to all persons having effected insurances on their lives or on the 
lives of their wives, or having contracted for deferred annuities on their 
lives or the lives of their wives. This exemption is given in the follow- 
ing terms : 

<< Any person who shall have made insurance on his life or on the life 
of his wife, or shall have contracted for any deferred annuity on his own 
life or on the life of his wife, in or with any insurance company, which 
shall become registered under any Act to be passed in the present Session 
of Parliament for that purpose, and which shall comply with the require- 
ments of such Act, and any person who shall under any Act of Parliament 
be liable to the payment of an annual sum, or to have an annual sum 
deducted from his salary or stipend, in order to secure a deferred annuity 
to his widow or a provision to his children aflter his death, shall be enti- 
tled to deduct the amount of the annual premium paid by him for sueh 
insurance or contract, or the annual sum paid by him or deducted from 
bis salary or stipend as aforesaid, from any profits or gains in respect of 
which he shall be liable to be assessed under either of the Schedules (D.) 
or (E.) of this Act, or to have any assessment which may be made upon 
him under either of the said Schedules reduced or abated by the deduo« 
tion of the amount of the said annual premium fr^m the amount of the 
profits or gains on which such assessment has been made ; or if such 
person shall be assessed to duties under any of the '^'Sohedules p«qoo-i 
contained in this Act, and shall have paid such assessment, or L -I 
shall have paid or been charged with any of the said duties by deduction 
or otherwise, such person, on claim made to the commissioners for special 
purposes, and on production to them of the receipt for such annual pay* 

For every 20*. annual valne the yearly charge Is CdL fbr two years from the 5th 
of April, 1865. 

For every 20«. of annual valne the yearly charge is 6J. for three years from the 
6th of April, 1867. 

The occupation tax, namely, that payable under schedule (B.), is one-half of the 
above in fingland, with the farther deduction in Scotland and Ireland of Id* for 
the first two years, and ^d. for the five years following from the English rates. 
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menti and on proof of the fiusts to the satkfiMstion of the odd oommis- 
sionexB} shall be entitled to have repaid to him such proportion of the 
said daties paid by such person as the amount of the said annual pre- 
mium bears to the whole amount of his profits and gains on which he 
shall be chargeable under all or any of the Schedules of this Act: pro- 
vided always, that no such abatement, allowance, or repayment as afore- 
said shall be made in respect of any such annual premium beyond one- 
sixth part of the whole amount of the profits and gains of such person so 
chargeable as aforesaid, nor shall any such deduction or abatement entitle 
any such person to clahn total exemption or any relief firom duty on the 
ground of his profits and gains being thereby reduced below 100^. or 
160/., as the case may be/'(jp) 

9. No such registration Act for Insurance Companies haying been 
brought in during that session, a short Bill was passed, extending the 
benefit of the proposed abatement of tax in respect of the annual pre- 
miums of insurances for the term of one year, to tiie 6th of July, 1864, to 
all persons who shall have made any such insurance, or contracted for 
any such deferred annuity in or with any insurance company existing on 
the Ist day of November, 1844, or any company completely rej^tered 
under the Joint-Stock Registration Act.(^) 

10. By virtue of this section, persons making returns xmder Schedules 
B.) and (E.) will deduct the amount of such premiums firom their returns, 
^hile persons chargeable under the other schedules, and who for the 

most part, be it remembered, receive their income after the deduction 
therefrom of the income tax, will be entitled to claim a proportionate 
allowance from the commissioners, the deduction and allowance in each 
case being subject to this limit, that the amount of the premiums in 
r^SftSI ^^^ ^^ which *they are made, or dumed, do not exceed one- 
1- J sixth of the total amount chargeable under all the schedules. To 
entitie the premium to this exemption, it must, it will be observed, be 
annual, but it need not be so for the whole duration of life. Ad annual 
premium, payable for a term, would be within the section, so that any 
person possessing a policy assuring either a grosB sum upon the death of 
himself or his wife, or a deferred annuity on either of their lives, the pre- 
mium on which policy being of an amount less than one-sixth of his 
income was payable for the whole duration of either life, or any other 
extensive term, would be enabled to commute such premium for a larger 
premium, payable only for the limited term for which the property tax 
is granted, and thus obtain the full benefit of the deduction, to the extent 
of one-sixth of his income, 

10. The enactmente that we have lastiy considered as affecting life 
assurance, are, however, it may be presumed, only instalmente of those 
which may be expected. The intention to legislate may, perhaps, be 
thought to have existed, at least as early as the Joint-Stod£ Companies' 
Registration Act, since we find that then existing companies, although 
required to register, are precluded firom taking advantage of ito previ- 
ew) 16 k 17 Yict c. 34. (q) 16 k 17 Yict. c 91. 
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sions; and in the Private Acts, passed in &YOiir of such companies in the 
same year, it is expressly provided that they shall not in any way take 
them out of the operation of any General Act to be passed daring that 
session of Parliament. Be this, however, as it may, the intention nn- 
doabtedly existed at the commencement of the present session, as is 
evidenced by the section we have quoted from the Property Tax Act ; 
bnt the Honse of Commons paused, before carrying it into e£fect, to await 
the report of the select committee, to whom the consideration of the state 
of assurance associations was referred. 

That Report is subjoined in the Appendix to this work. Touching 
upon a variety of subjects, it is obvious that in the investigation which 
was pursued, two only received the 'serious consideration of the rricoo^-i 
committee ; namely, first, what protection was to be required for 1- J 
the public against the insolvency and improper management of insuraifce 
companies; and secondly, in what manner and form periodical accounts 
of their transactions and the state of their funds were to be required to 
be registered and published.. With regard to the first of these, the com- 
mittee appears to have determined that the remedy was the publication 
of accounts, and that, for this purpose, no distinction should be made 
between the companies existing prior to, and those completely registered 
under the Joint-Stock Companies' Act; and further, that, as a reason- 
able guarantee for the bona fide intentions of the promoters of new com- 
panies, no such company should be admitted to complete registration 
until a capital should have been subscribed, and actually paid up, of at 
least 10,000^. ; which sum should be invested in the public funds, under 
such regulations as Parliamant might deem fit With regard to the second 
point, they recommend that it should be imperative upon each company 
to make a complete investigation into its afl&ibrs at least once in five years, 
<^ as is usually prescribed by their deeds of settiement, and at such times 
80 prescribed, which shall show a complete valuation of their risks and 
liabilities, and of their assets to meet the same ; and all such valuation 
accounts, which may be for the information and use of the proprietors, 
are to be registered at the office of the registrar,'' who is to have power 
to compel compliance witii the regulations to be thus laid down. They 
also recommend that in every intermediate year accounts should be regis- 
tered, such as are published or laid before the general meetings of all 
well-regulated companies, showing the extent of the business, distinguish- 
ing new business from old, and the nature of the investments ; and, in 
addition to these particulars, they add the table of mortality, and the rate 
of interest used in calculating the premiums. 

It must, however, be doubted whether accounts furnished in the form 
thus proposed will really afford the ^information intended. Such r«ooe«i 
accounts will be like the play with the character of Hamlet I- -i 
omitted by special desire, since they are wanting in the true test of such 
accounts, namely, the table of mortality, and the rate of interest used in 
calculating the assets and liabilities of the company in the general valu- 
tion. It by no means follows that the rates of mortality and interest 
used in calculating the premiums will be used for the purpose of a valu* 
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ation ; on the contrary, in many companies it may be assumed that they 
will not be so, and certunly cannot in such as in their balance slieete 
already registered, show a balance in their own fitTonr, between the t«o 
items of liabilities in respect of the sams assnred and assets from pn- 
minms to be received. Again, even assuming that the same rates wen 
nsed in both operations, it is not dear that without some very much more 
stringent requisitions any real infonnation would be given. It is very 
true that there axe not more than half a doeen tables of mortality exiitasg 
which have been derived from actual observation, and which can be cited* 
This indeed excludes any tables made from die experience of tlie 
respective offices, but these, except in a very few instances, such as tke 
Amicable, Equitable, Norwich Union, or Eock offices, cannot be snffi- 
oiently extensive, either as regards time or the multitude of obserratioDS 
for practical use, and are only in the possession of the respective oompi- 
nies. It will, nevertheless, be found that an immense number of com' 
panics claim to be possessed of their own mortality tables, and that eren 
at their very commencement. Such tables are probably derived by a simple 
process of evolution from a scale of premiums arbitrarily chosen. Thej 
may perhaps be safe for practical purposes; but it is obvious that no 
information is conveyed by the statement, that a table of mortality is 
used specially calculated for the use of the company. For the statemeoti 
proposed, to be of value, they must show clearly the condition of the 
company after the valuation of its assets by some mortality table of esta* 
blished reputation, and at a given rate of interest, and some one such tabli 
r^^Rl ^^^^^ ^ ^adopted as a touchstone for all companies using their 
L J own tables, the valuations in every such case being made by boA 
tables for comparison by the public. It may be objected that the laboor 
thus entailed would be very great; but this plea if of any force, would 
be very readily set aside by not requiring the double calculation in the 
ease of policies, except where the sum assured was payable certainly at 
death, or at any earlier period, and only in the case of annuities where 
the value of annuities of all descriptions bore a fixed proportion to the 
total liabilities of the concern. 

Again, it is difficult to ascertain the reason for fixing five years as the 
term at the expiration of which a valuation is at all events to be made. 
Many companies value their liabilities and declare a bonus once in seTOi 
or ten years only. Can it be intended that they are to make valuationi 
simply for the purpose of registering them? It seems to the author that 
such a course would be extremely objectionable, and, further, liable 
to cause injustice, and create internal dissensions in many oompaniee. 
For example, to take the case of a company whose periods of division are 
wholly in the discretion of the board of directors, but which neverthektf 
have always been taken septennially; after such a theoretical valuation 
it would be very difficult to preserve the established course of diriaion, 
and yet an alteration might upon some principles of valuation very essen- 
tially a£fect the interests of individuab, who might have contracted widi 
the company on the £iith that the old established course would be par- 
sued. It is submitted that the true rale would only lequira the r^gis* 



HXPOBT OP OOMHITTIB. 25S 

tntion of erery valaation aetnally made, and iubniitted to the skure* 
koldere or polioj4iolder0, and also ihat saoh a valiiation sheald be made 
aad regbtered within a apecified time priw to erery declaration of any* 
hoans. 

To pievent the evasion of the Aot^ aecording to the present praotice^ 
the committee recommends that adequate power should be given to the 
registrar of joint stock companies^ to enable himi either by hktmlf 
or ihraugk one *ofihe departmtnU of the stctte, to enforce any r^oAi^-i 
regala^on which Plurliament may think it wise to enact. It is 1- ^ 
obvious that it would be fatile to enact regnlationa without the existence 
of some power to enforce them ; but how far it is desirable that the cQm« 
^anies should be^ in effect, under the management of some government 
department will at lei)st admit of debate, and from it the farther question 
seems to arise, how far the creation of such machinery may ultimately 
lead to the assumption by the state of the business of all insurance oeaa- 
panies. Assuming the machinery in active operatfon, and some stringent 
provisions enacted, which should compel the valuation to be made in 
evecy case in such a manner as to fully estimate the liabilities, and pre- 
vent the anticipation of unrealised profits, it is not impossible that one 
* of the first problems for solution which might present itself, might be 
the manner in which a number of insolvent companies should be dealt 
with. Sevenl courses would offer themselves; namely, an immediate 
call upon the shareholders, or in the alternative a compulsory amalgama- 
tion with any solvent company willing to take a transfer of the business, 
-i^-or, again, in mutual companies, a rateable reduction in amount of all 
insurance contracts. Either of the former alternatives might be difficult 
to enforce) and the latter might cause great dissatisfaction, more partioih 
krly wh^re the policy-holders might justly argue, |hat there was no 
guarantee that the samq step might not be repeated. In all such oassa 
it i3 clear that the assured are the parties whose interests are to be con- 
sidered ; and should a state insurance office be commenced, it might be 
thooght right to compel the merger in it on equitable terms of a& com- 
panies unable to satisfy the conditions whioh might be laid down a* 
neeessary for their continued existence. The scope and limits, however, 
of this treatise forbid the further investigation of this subject, which in* 
volves opnsideradons of political economy and finance rather than of law. 
There are many objections to the assumption of this province by the 
state ; as, for example, *that it as an insurer would be more than r«qQQ-i 
others liable to flraud; that if successful it must gradually L ^ 
swallow up all competitors, while at the same time the exclusion of indi- 
vidual energy and private enterprise would operate as a bar to the onward 
progress of life insurance, and the adoption of provident habits by the 
masses, — and again, that it would be unable to deal with special eases, 
particularly those in which the lives were not, in the language (A insur- 
ance offices, << select, or of the first class;'' so that, if the last result actually 
occurred, avast number of beneficial and provident contracts of this 
nature would be prevented. At the same time, assuming that these and 
other objections, whij^h might well be raised, could be removed,, it is 
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worthy of remark that the way to the deeired conTercdon of the three per 
oent. annuities would be wonderfully smoothed to a ohancellor of the ex- 
chequer, who, in addition to the powers which he already possesses over 
that portion of that stock which consists of the funds in Court| and the 
investments of trusteesi would be master of the &r greater sums which 
will in a very few years represent the accumulations of the insurance 
companies. 

The committee^ moreover, recommends the repeal of all the proTifflons 
of the Joint Stock Companies' Act, so fkr as they relate to assuxanoe 
societies; and that they diould be dealt with in a separate Act. This, it 
may be assumed, would be for the sake of convenience only, since, except 
as to the questions of the publication and registration of accounts and 
other documents, the provisions of that Act would be re-enacted as neces- 
sary for the existence of companies already completely registered. It 
cannot be supposed that any proposition woi^d be entertained for altering 
the constitution of such companies as were established prior to its emu^ 
ment. 

12. Lastly, we must add that in two respects, at least, the law of Life 
Assurance and Annuities seems to require amendment. First, in passing 
an Act either declaratory or altering the law, according as the point may 
r^^SftOl ^^ ultimately decided, to the e£Fect that where a bona fide insor- 
L J ance ^contract has been once undertaken upon a sufficient insor- 
able interest, no subsequent expiration of that interest should invalidate 
the insurance. Secondly, in dispensing with the enrolment of annuitieB 
granted by assurance companies. The first alteration we have already 
treated of at large in the first chapter of this work ; the second seems 
equally desirable. The primary object of the enactment requiring the 
enrolment, is the protection of the grantor from his own improvident 
acts; this, it must be admitted, insurance companies scarcely require. 
The minor object, namely, the control over the companies themselves, is 
much more fully obtained by the Registration Act, so that the only prac- 
tical effect of the present state of the law is to entrap the ignorant and 
unwary; an important fact when it is considered of what class the pur- 
chasers of annuities for the most part consist. A further alteration has 
been from time to time proposed of making life policies assignable at 
law. There appear, however, to be arguments on both sides this question. 
If the alteration is to be made, it seems dear that it is not sufficient that 
there should be a power to transfer the legal right of action, but the 
assignee must be enabled to give a good discharge to the oomjMuiy. This 
latter right (in equity), it may be said, is provided for by every well- 
drawn mortgage deed, and it may be argued, with great force, that where 
the equitable right is controlled, either by the receipt clause, or by the 
fiiot that the entire beneficial ownership is vested in the assignee, it ia a 
hardship that he cannot recover at law in his own name. On the other 
hand, it may be urged, that the alteration would greatly unsettle the law, 
which is now very well understood. That the difficulties to which an 
assignee is subject in enforcing payment of the assurance moneys, are 
greatly removed by the amendments of the law as to proceedings in courts 
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of equity : and, moreoYeri that the present Bjntem works well in praetioe, 
and, in addition, protects the interests of the widow and the orphan, 
which wonld be greatly jeopardised by the change. These remarks 
assome *at once that policies could only be made assignable by nqoA-i 
deed formaUy executed and rej^stered; to make policies assign- L -^ 
able by indorsement, or negotiable as bills of exchange or promissory 
notes, would be an extravagant act, uncalled for by tiie exigencies of 
commerce, and one that would greatly detract from the true value of life 
assurances as fiunily provisions. 
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[*391] *PRECEDENT, No. I. 

Conditions of Sale. 

1. The highest bidder shall be the purchaser, and if any dispute ariBe 
as to the highest bidder, the lot in dispute shall be put up again at the 
last undisputed bidding. 

2. No person to advance less than £ at each bidding, nor retract 

a bidding. 

3. The purchaser shall pay down immediately into the hands of [the 
auctioneer], a deposit of £20 per cent, in part payment of the purchase- 
money, and sign an agreement for payment of the remainder on or before 

the day of next at the office of , situate in ^ at which 

time and place the purchase is to be completed. And if from any cause 
whatever the completion of the purchase be delayed beyond the said 

day of next, the purchaser shall pay interest on the baknoe 

of his purchase-money, until payment thereof, at the rate of £5 per 
cent, per annum; but this provision shall not prejudice the right of the 

vendor to require the completion of the said purchase on the said 

day of , or any other right or privilege stipulated for by these pre- 
sent conditions, or any of them. 

4. That upon payment of the remainder of the purchase-money at 
the time above mentioned, the vendor shall assign his interest in the 
policy at the expense of the purchaser, who shall be entitled to all ad- 
vantages arising upon the policy from the hour of sale ; but all pre- 
miums falling due or becoming payable between the day of sale and the 
completion of the purchase are to be paid by the purchaser. 

P^oQo-i ^' '^^^^ ^^e t^ge of the assured Ufe having been admitted by 

1- J indorsement upon the policy, signed by , such admission 

shall be conclusive against the purchaser, and no further or other proof 
of age shall be given or required [and that the issue of the policy by 
the company shall in like manner be conclusive evidence of the posses- 
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non of an insurable interest by the assured^ and no other evidence shall 
be required of the oontinned existence of such intere8t.](a) 

6. That the vendor will famish, at his own expense, an abstract of 
ills, deeds, or documents under which he derives title. But the ex- 
pense of all attested, official and other copies of or extracts from wills, 
deeds, decrees, orders, reports, or other documents, and all certificates of 
burials, deaths, marriages, births, and baptisms, and all other documen- 
tary evidence whatsoever, and also the expense of all statutory declara- 
tions as to identity of parties or otherwise, and deeds of covenant for 
the production of deeds and documents, whether in verification of 
the abstract or otherwise, shall be borne by the party requiring the 
8ame.](i^ 

[7. Tnat all objections and requisitions as to the title shall be made 
in writing within fourteen days next after the delivery of the abstract, 
otherwise they shall be considered to be waved, and if any such objec- 
tion shall be made within the time aforesaid, the vendor shall be at 
liberty to rescind the contract by notice in writing to the purchaser or his 
solicitor, and upon repayment of the deposit paid by such purchaser, 
but without any interest, damages, or C08t6.](c) 

8. That if any error or mis-statement be inserted in this particular, 
such error or mis-statement shall not vitiate the sale, *but the r^iQQoi 
vendor or purchaser, as the case may happen, shall pay or allow t- J 
a proportionate value, according to the average of the purchase-money, 
as a compensation either way; such proportionate value to be determined 
by any person to be agreed upon by the vendor and purchaser within one 
week after the objection shidl have been made to the vendor, or by the 
auctioneer selling the property, in case such other referee be not so agreed 
upon within the said period. 

9. Lastly — ^That should the purchaser neglect or fail to comply with 
any or either of the above conditions, the deposit-money shall be for- 
feited, and the vendor shall be at full liberty to re-sell the property, 
either by public or private sale, and the deficiency (if any) arising by 
such second sale, together with all expenses attending the same, shdl be 
made good by the defaulter at this present sale ; and in case of the non- 

(a) Prior to the pntting up a policy to sale by aactioa, it will always be pmdeot 
to obtain an admission of the age. The porchaserwill be entitled to eridence, and 
if any difficnlty ariaes by reason of the imperfection of the avidlable evidence, the 
company will generally be fonnd easier to satisfy than a purchaser, and of course 
than an unwilfing purchaser; the portion of the condition within bracketSi will of 
eoorse be only added when the policy is on the life of a nominee; it is not inv^- 
ably ased. See Barber t. Morria, 1 Moo. & Bob., 62. 

(6) Unless the policy has been the subject of previous assignments, conditions 
6 and 7 will be unnecessary, and even in such a case they should be, as far as 
possible, curtailed, as very stringent conditions may damp the sale. 

(e) When the vendor is a mortgagee with power of sale, it may be desirable to 
preclude tiie purchaser fi^m requiring proof of the existence of the mortgage debt ; 
the following is an example of a condition to that effect. 

<^That as the vendor is a mortgagee selling by virtue of a power of sale in his 
mortgage deed, the production of such deed, whole and uncancelled, shall be con- 
elusive evidence, that the security Is subsisting, and of the right of the vendor to 
seU the policy; and the purchaser shall not be entitled to any other covenants for 
title than the covenant of the vendor, that he has not encumbered the property.'' 

AxrausT, 1868.— 17 
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payment of the same, the whole shall be reooverable by the Tendor as 
liquidated damages, and it shall not be neoessary preyioosly to sack 
second sale to tender a conveyance to the purchaser. 



Agreement /or Purchtue to he loriUen at the Foot of or indaned on the 

PartiaUart of Sak. 

Mbmobandum. 

It b hereby agreed between [the auctioneer] as agent of the yen« 

dor, and ,, that t^o said has become the purchaser of -*— dfr* 

scribed in these particulars of sale, at the sum of £ , and tbat he 

has paid to the said [the auctioneer^ the sum of £ as a deposit 

and in part payment of his purchase-money, on account of the Tendor, 
and that these particulars and conditions of sale shall be taken as the 
terms of agreement for the said sale and purchase respectively. Dated 
the day of _, 1853. 
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Attignment upon Sale of a Policy of As9urance executed hjf the Vendor 
upon the life of the nominee [toith variations where Ae Pofuy i$ am 
the Life of the Vendor,] 

This Indbntttbb, made the day of ■ . , 1853^ between A. B., 

of, &c., (the vendor,) of the one part, and G. D.^ of, &o. (the puFchaser,) 
r^QQAn ^^ ^^^ Other part. Whereas by a policy of ^assurance, bearing 

L J date the day of , 1836, numbered , and under 

the hand and seals of three of the directors of the Norwich Union We 

Assurance Society, the sum of £ is assurance to be paid nnto((/) 

tbe said A. B., his executors, administrators, or assigns, within three 
calendar months next after satisfactory proof of the decease of £• F., of, 
&c. Esquire, shall have been received by the directors of the said society, 

subject, nevertheless, to the payment of the yearly premium of £ , 

and the observance and performance of certain conditions, stipulations, 
and agreements in the same policy mentioned or referred to : And 
whereas the said A. B. hath contracted with the said 0. D. for the sale 
unto him of the said policy of Assurance, and all benefit thereof at tbe 
price of £ — , Now this Indenture wiTNESSSTa that in pursuance 
of the said recited contract, and in consideration of the sum of £ , 
at or immediately prior to the execution of these presents unto the said 

(d) Variation where the policy is on the life of the assured:— ''to be paid unto 
the ezecntorB, administrators, or assigns of the said A. B.. within three calendar 
months next, after satisfactory proof of his death shall bare been recelTod," in. 
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A. B. paid hj the eaid 0. D. (the reeeipt T^hereof the said A. B. doth 
hereby acknowledge), he the said A. B. doth by these presents assign 
[tnnsfer and set 0Ter,l(e) unto the said 0. D., hiiB ezeentors, administra- 
tors, and assigns^ all that the said recited policy of assurance so effected 
upon the life of ihe said E. ?•(/) m aforesaid, together with the snm of 
£— — , thereby asmired, and all other moneys, bonnses, and benefits 
which are, shall, or may be payable in respect of or otherwise inciden- 
tal to the said policy, and all the right, title, interest, property, claim, 
and demand whaisoTer of him the said A. B., in, to, upon, or by yirtne \ 

of the said policy, moneys, and premises hereby assigned or intended so 
to be, TO HATB, HOLD, riohyb, and takb the said policy, moneys, and 
all and singakr other the premises hereby assigned or intended so to be, 
anto and by the said G. B., his execntors, administrators, and assigns, 
for his and their own n8e.(^) And the said A. B. doth hereby an- 
thonse the said 0. D., his execntors, ^administrators, and r«o#ve-i 
XBigiu, or sneh penon or peiBons as he or they shall, from time C^^l 
to time, appoint as his or their substitute or substitutes, without any 
fnrther authority or eoncurrence by or on the part of the said A. B., his 
execntors, administrators or assigns, or any otiier person or persons, to 
demand, sue for, reooTor, receive and enforce the said policy, moneys, 
and premisee hereby assigned or intended so to be, and every part there- * 
of; and to commence, carry on, suspend or discontinue any action, suit, 
or other proceedings whatsoever concerning the same, and on receipt, 
satisfaction or discharge thereof, to give effectual releases and|disoharge8 
for the same, and otherwise act in relation thereto as fully and effec- 
tually as the said A. B., his executorS; administrators^ and assigns, could 
personally have done if beneficially entitled thereto, and with full power 
and authority for the respective purposes aforesaid, or any of them, to 
Tue Uie name or names, or to act as the attorney or attorneys of the said 
A. B., his executors or administrators : And the said A. B. doth here 
by, for himself, bis heirs, executors and administrators, covenant with 
the said C. D., his executors, and administrators, in manner following, 
that is to say, that notwithstanding any act, matter, or thing done, com- 



(«) The word "assign" is the appropriate word; the otfaersi although common, 
may be omitted. 

Cn Or,"ofthe8aidA.B." 

(gf) The object of a power of attorney is to enable the purchaser to sue in a 
court of law in the name of the rendor, and when given for a raluable considera- 
tion is irreyocable by him (Walsh t. Whitcombe, 2 Esp. Ga. 665). It is very com- 
monly inserted in assignments of choses in actioni whether legal, or eqnltable ; 
bnt it is of no valne, except npon assignments of the formeri as the assignee does 
not require such a power to enable him to proceed in a court of eqnlty. When, 
thereforej the party making the assignment is not the grantee of the policy, the 
power is mere surplusage, and maj be omitted; and in like manner, where the 
policy is on the life of the yendor, as the power by its nature expires upon the 
death of the grantor, it ihay be omitted ;i unless by the peculiar provisions of the 
policy tibe sum assured, or any moneys added as bonuses, may become payable 
during the life of the assured; or if inserted, it should be hi the short form given 
in the following precedent,* as merely the expression of the role of equity, conse- 
quent upon the assignment. 

1 Ante, p. 190. * Ante, p. 193. 
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mitted or suffered by him the said A. B., ihe said polipy of aranraiice 
is, at the time of ihe exeoation of these presents, a good, valid, and 
effectual policy of assurance for the sum of £ , and is now in fioll 
force, unforfeited, unsurrendered, and in nowise vitiated or beoome void 
or voidable ; and that notwithstanding any such act, matter, or thing ss 
aforesaid, the said A. B. now hath in himself good right, full power, and 
absolute authority to assign the said policy moneys and premises herein- 
before assigned or intended so to be unto the said C. D., his executors, 
administrators, and assigns, in manner aforesaid, according to the true in- 
P^QQ/>-i tent and meaning of these presents :(h) and also "^that he the said, 
L J A. B., his executors, and administrators, and all and every other 
person or persons whomsoever having or claiming, or who shall or may have 
or claim any right, title, or interest whatsoever in, to, out of, or upon die 
said policy, moneys, and premises hereinbefore assigned or intended so to 
be, or any part thereof, by, through, under, or in trust for him the said 
A. B., his executors, or administrators, shall and will, from time to 
time, and at all times hereafter, upon the request and at the coats of the 
said 0. D., his executors, or administrators, or assigns, make, do and 
execute, or cause and procure to be made, done, or executed, all and 
every such further and other lawful acts, deeds, receipts, assignments, 
I and assurances in the law whatsoever, for the further, better, and more 

(A) A coveaant is Bometlmes inserted, that the vendor will do no act wherebj 
the purchaser may be prevented from recoyering the policy moneys; bat^ objec- 
tionable, since, when the vendor is an assignee, it is totally inoperative, and in 
like manner, when he is the assured, his release to the company, or that of hli 
representatives after notice, would have no effect, and where the policy is on the 
life of the assignor, it is sufficiently ambiguous to occasion fhture dUsputes. It can 
scarcely be intended, that vrithout a special agreement, a covenant should be en- 
tered into, which might render the vendor liable in damages, for any act, not is 
itself tortuous, which might be an infringement of one of the conditions of the 
policy, such as going beyond the limits of Europe without the permission of the 
directors Tsee the Judgment of the Master of the Bolls in Dormay v. Borrodalle, 10 
Beav. 341). A special agreement might be reasonably required, that the vendor, 
being the party whose life is assured, should not go beyond the limits of Europe, 
or upon the high seas without the specified limits, or enter jnto active militaiy 
service, without previously giving notice to the purchaser, so as to enable him to 
obtain the previous permission of the directors, upon paying such additional 
premium as they may require. In such a case, a clause siinUar to the following 
should be added to the recital of the policy: — 

"Including certain stipulations thereupon endorsed, and among other things, 
providing, that the said policy should be rendered void if the said A. B. should go 
upon the high seas (unless in passing direct from one part of the United Kingd<»D 
fjo another, or, in time of peace, passing in decked vessels or steamboats from 
British to foreign ports, between the Elbe and Brest, both inclusive, or in return- 
ing therefrom), or should go beyond the limits of Europe, or enter into any mili- 
tary or naval service without license, in every such case, from the said directors." 
And the following covenant added, "And also, that the said A. B. will not at any 
thne hereafter, so long as the said policy upon his life shall continue in force, go 
npon the high seas, except within die limits and in the manner prescribed by the 
said ^conditions of the said policy, or pass beyond the limits of Europe, or enter 
into any military or i;iaval service, without previously giving notice unto the said 
G. D., his executors, administrators, or assigns, or leaving notice in writing at hii 
or their last known place of abode in Great Britain of Us intention so to do, for 
the purpose of enabling the said C. D., his executors, administrators, or aoigna, 
in every such case, to obtain from the said directors the previous license men* 
Uoned in the same conditions." 
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eftetaally assigniog and asBnring the said policy, moneys, and premises 
hereinbefore assigned or intended so to be nnto the said 0. D., his eze- 
ontors, administrators^ and assigns, and for enabling him or them to re- 
cover and reoeiTO payment of the same moneys as by him or them, or 
his or their coonsel in the law, shall be reasonably advised or required. 
In witnesSi fto. 



♦PBECEDBNT, No. HI. [«897] 

^sfignmeni upon Sale of a Pciicy of Auuraneey to he endoried upon 

the Pclicif.{%) 

Thib Indenturb, made the ^— day of ^ 1853, between the 

within-mentioned A. B. (the vendor,) of the one part, and G. D. of, &c. 
(the pnrohaser,) of the other part, WITNESSETH, that in consideration of 
the snm of j£— - — as and for the purchase-money of the within-written 
policy of assurance by the said 0. D., paid nnto the said A. B., as he 
doth hereby acknowledge^ he the said A. B. doth by these presents 
assign unto the said C. D., his executors, administrators,' and assigns, all 
that the said within-written policy of assurance upon the life of the said 
A. B. [or upon the life of E. F., gentleman, therein described,] and the 
snm 01 i6 — — , and all other moneys assured thereby, and the rail benefit 
thereof, and aU the right, title, and interest whatsoever of him the said 
A. B. in and to the said policy and premises [together with full power 
and authority to ask, demand, sue for, recover, and receive, and give 
effectual receipts and discharges for the said sum and sums of money, and 
every part thereof, in the name or names of the said A. B., his execu- 
tors; or administrators :](A;) to hold, reoeive, and take the said 
policy; and all other the premises hereby assigned or intended so to be, 
unto the said C. D.; his executors, administrators, and assigns, for his 
and their own use. And the said A. B. doth hereby for himself, his 
heirS; executorS; and administrators, covenant with the said 0. D., his 
executors and administrators, that notwithstanding any act or thing done 
or safibred by the said A. B.; the said policy is now in full force, and in 

(t) There is very often snfBcient space left blank npon the back of a policy for 
the endorsement of a short deed in the above form. This is very conyenient not 
only as a saying of expense, bnt as preventing the separation of the policy and 
assignment. When, however, this is not practicable, and brevity is an object, this 
form may be nsed by adding the descriptions of the parties, and in place of the 
word "witnesseth" inserting the following clause, '< Whereas, the said A. B. hath 
contracted with the said G. D. for the sale to him of a policy of assurance effected 
by the said A. B. upon his own life (or upon the life of E. F. of, &c., gentleman), 

with the Norwich Union Life Insurance Society,, numbered , and at the 

annual premium of j6- : Now, this indenture witnesseth." The policy will 

then be referred to as "the said" instead of the "within written policy," and as* 
signed as "the said policy." 

(h) When the policy is on the life of the assignor, this power may be omitted. 



262 bunton'b life assubanox. 

nowise become void or voidable; And tbe said A. B. hath now good 
right and fiill power to aasign the same polioj in manner aforeeaid; And 
r*Sfi^l ^farther that the said A. B., his ezeontorsi and adminiBtratorsi 
L J and every other person claiming or to olaiin hjj thronghy or in 
trust for him or them, any title or interest whatsoever to or in the same 
policy, shall and will at all times hereafter upon the request and at the 
costs of the said 0. D.y his executors, administrators, or assigns, do and 
execute, or cause or procure to be done and executed, all such further 
acts, receipts, and assurances for more effectually assigning or otherwise 
assuring the said policy unto the said 0. P., his executors, administraton, 
or assigns, and for enabling him or them to recover or receive the moneys 
thereby assured, as the said C. D., his exeeators, administraton, or 
assigns shall reasonably require. In witness, &a 



PKECEDENT, No. IV. 



AmgnmerU hy a Or editor qfa Policy of Awwraawe effected by him upon 
the Life of his Debtor^ to the latter^ after the Saiu/actian of the IkbL 
(To he endorsed upon the Policy.) 

Tms Indbnturb, made the — *- day of — *— , 1853, between the 
within-named A. B.^ of the one part^ and the within-named G. B. of the 
other part: Whereas the within-written policy of assurance was effected 
at the cost of the said C. D., as a security for a debt at the date there<tf 
owing by him unto the said A. B., but since paid and satisfied, together 
with the interest thereon by the said 0. B., who hath also from tune to 
time paid the annual premiums due upon the same policy from the date 
thereof: And whereas the said C. B. hath by virtue of such payments 
become entitled to such assignment of the said policy as is hereinafter 
contained : Now tbib Indbntubx vfiTNBSSXTH, that in consideration of 
the premises the said A. B. doth by these presents assign unto the said 
G. B., his executors, administrators, and assigns, all that the withiur 

written policy of assurance, together with the sum of £ theiebj 

assured, and all other moneys, bonuses, and benefits which are, shall, or 
may be payable in respect of or otherwise incidental to the said policy, 
together with full power and authority in the name or names of the said 
A. B., his executors, or administrators, to demand, sue &r, and ■ enforoe 
r*^dQ1 payment of all such principal '^'and other moneys as aforesaid, 
L J and give effectual receipts and discharges for the same, and every 
part thereof, to hayb, begxivb, akd take the said policy and premises 
hereinbefore expressed to be assigned, unto and by the said G« B., his 
executors, administrators, and assigns, for his and their own use and 
benefit. And the said A. B. doth hereby for himself, his heirs, exeoa- 
tors, and administrators, covenant with the said G. I>«> his exeouton, 
administrators, and assigns, that the said A. B. hath not at any time 
heretofore made, done, committed, or suffered^ or been party or .privy to 
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an J mdj deed^ mMeat, at thing whatsoeTer whereby or by reason whereof 
the said pdiey and ptemises hereby intended to be assigned, or any part 
thoveofy is, can^ shall^ or may be in anywise charged or encnmbered, or 
whereby he is anywise hindered from assigning the same in manner 
aforesaid, aooording to the thie intent and meaning of these preBents.(/} 
In witness, Ac. 



PEBCEDBNT, No. V. 



Mortgage of a Policy cf Anwrcmce on the Life of ike Mortgagor for 
ieeuring a gross Sum of Money and Interest Aereon.(m) 

This Ihdehtori, made the — — day of 1868, between A. B., 

of^ fto. (the mortgagor,) of the one part, and C. D., of, &o. (the mort- 
gagee,) of the other pttt: Whereas by a policy of assurance dated the 
day of , numbered, -»— sealed with the common seal of the 
Life Assurance Company, and signed by two of the directors 
of the said company, the sum of J81000 is assured to be paid unto the 
execntors, administvators, or assigns of the said A. B. within three calen- 
dar months next after proof of his death shall have been given to the 
satisfaotion of the directors of the said company, subject nevertheless to 
the annual premium of £ ' , and to the conditions and stipulations in 
the same policy mentioned and *referred to : And whereas the r^ ^a^^-i 
said C. D. hath consented to lend unto the said A. B. the sum of L J 
£ upon having the repayment thereof, with interest at the rate of 
£& for dSlOO for a year, secured in planner hereinafter mentioned: Now 
tms iKDXmUBl WITNKBSXTH that in consideration of the sum of 
£ ■ ■■ at or immediately prior to the execution of these presents to the 
said A. B. paid by the said G. D. (the receipt whereof the said A. B. 
doth hereby acknowledge,) he the said A. B. doth by these presents 
assign unto the said C. D., his executors, administrators and assigns, all 
that the said redted policy of assurance on the life of the said A. B. 
with the moneys thereby assured, and all bonuses thereupon and benefits 
thereof, and all the right, title, and interest whatsoever of him the said 
A. B. therein or thereto, together with, &c. ^power of attorney, short 
form, ante. Precedents."] TO HAYX, BBOKiyE, and take the said policy, 
moneyB, and premises unto the said 0. D., his executors, administrators, 
and assigns, but subject nevertheless to the provisions for redemption 
next hereinafter contained, that is to say : Pboyidxd alwats, and it is 
hereby agreed and declared that in case the said A. B., his executors, 

(I) This if the only eoyenant that a trnstee (and a satisfied mortgagee is sttch) 
iDver enters into in assigning the trust property. 

(m) In this precedent the mortgagee relies solely upon the assigned policy. It, 
therefore, contains no provision for effecting a fresh policy in the event of its 
avoidance. For a draft containing sach provisions, see Precedent, No. 7. • 
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administrators; or assigns shall pay or oaase to be paid nnto the said C. 

D.; his executors, administrators; or assigns on the day of 

next ensuing the said sum of £ ; together with interest for the same 

after the rate of £b for £100 for a year, from the day of the date of 
these presents without any deduction or abatement whatsoerer; then the 
said C. D.; his executors^ administrators, or assigns shall and will upon 
the request and at the costs and charges of the said A. B., his exeeutoiB, 
administrators, or assigns, reassign the said policy and premises, if then 
subsisting, unto the said A. B., his executors, administrators, and assigns, 
or as he or they shall direct, free from all incumbrances by the said C. 
D., his executors, administrators, and assigns; and thb ^aid A. B. 
doth hereby for himself, his heir?, executors, and administrators, ooto- 
nant with the said C. D., his executors and administrators in man- 
ner following, namely, that he the said A. B., his executors or admin- 
istrators shall and will pay unto the said 0. D., his executors^ adminis- 
trators, or assigns, the said sum of £ and interest at the time 

and in the manner aforesaid, and in case the said sum of £ shall 

not be paid on the said day of , shall and will thenceforth 

pay unto the said 0. D., his executors, administrators, or aasigns inte- 
rest at the rate aforesaid thereupon or upon so much thereof aa shall for 
r*4.0l1 *^^ ^^°^® being remain unpaid by equal half-yearly payments on 

L J the — day of ' and day of in every year; And 

shall and will pay unto the said insurance company the annual and other 
premiums and expenses for the time being payable in respect of the said 
policy or necessary for keeping the same on foot. And shall and will pro- 
duce and deliver unto the said C. D., his executors, administrators, or 
assigns due vouchers for the payment of such premiums and expensee 
when and as the same shall have become due. And in case default shall 
be made in the payment of such premiums and expenses, and the said C 
D., his executors, administrators, or assigns shall in his or their discretioo 
think fit to pay the same, shall and will on demand repay unto the said 
C. D., his executors, administrators, or assigns all such moneys as shall 
ha^e been advanced by him or them for the purposes aforesaid, with in- 
terest thereon at the rate aforesaid from the time or respective times of 
the payment thereof; and that the same moneys and interest shall be se- 
cured by and raisaUe under these presents in like manner, and as folly 

in all respects as the said principal sum of £ and the interest thereof: 

And further that he the said A. B. now hath full power and right to 
assign the said policy and premises unto the said C. D., his executon, 
administrators, and assigns free from encumbrances; And that he the 
said A. B. will not do or suffer any act or thing whatsoever whereby the 
said policy may become void or voidable, or the said G. D., hia executon, 
administrators, or assigns be hindered fi*om receiving all or any of the 
money assured thereby, or to become payable by virtue thereof; And 
further that he the said A. B., his executors and administrators, and all 
and every person or persons lawfully or equitably claiming or to claim 
any interest in the premises, shall and will at all times at the request of 
the said C. D., his executors, administrators, or assigns, but at the cost 
of the said A. B.^ his executors or administrators untU any sale shall han 
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been made in ponnumoe of the power in that behalf hereinafter con- 
tainedi and after any saeh sale thereof at the ooBt of the purchaser or 
purchasers thereunder^ do execute and concur in all such acts, assurancesi 
and receipts for further or better assuring the said policy and premises 
unto the said C. D.^ his ezecutor% administrators^ and assigns, and for 
enabling him and tiiem to receive the moneys assured by or to become 
payable by virtue thereof as by him or them shall be reasonably devised 
or required : Provided akO| and it is hereby agreed and declared, that if 
the money ^assured by die said policy of assurance shall by r«^Aon 
reason of the death of the said A. B. become payable or re- L J 
ceivable before payment shall have been made of all such sums of money 
as are hereby secured or intended so to be, it shall be lawful for the said 
C. P., his executors, administrators, and assigns in their or his discretion 
immediately after such decease, and although the time at which the said 
sum of £ is hereinbefore covenanted to be paid shall not have then 

arrived, to apply for and receive, and if necessary enforce payment unto 
him or them of the said principal sum, and all bonuses and additions 
thereto, with full power for him and them to investigate, settle, and ad- 
just all accounts in relation thereto, and to make and agree to a^y allow- 
ance or deduction in respect of costs or otherwise which he or they may 
deem expedient, and to apply the amount so received in the first place in 
payment of the interest Uien current hereunder up to the time of such 
receipt, and in the next place in payment or part payment, as the case 
may be, of all and singular the moneys not biaing in the nature of in. 
terest which shall for i£e time being be due and owing upon the security 
of these presents, and lastly shall pay the surplus (if any) unto the exe- 
cutors, administrators, or assigns of the said A. B. : PBoymBD always, 
and it is hereby expressly agreed, that if the said principal and interest 
and other moneys intended to be hereby secured or any part thereof shall 
not be paid at the time and in the manner hereinbefore appointed, or if 
any breach shall be committed of any of the covenants on the part of the 
said A. B. hereinbefore contained, it shall be lawful for the said C. D.^ 
his executors, administrators, or assigns immediately or any time thereafter, 
and without any further concurrence on the part of the said A. B., or any 
other person or persons, absolutely to sell the said policy and the moneys 
thereby assured either by public auction or private contract, and in such 
manner in all respects as the said 0. D., his executors, administrators, or 
assigns shall think fit, with liberty to buy in the same, or rescind or vary 
any contract for the sale thereof, and again to sell the same without being 
answerable for any loss to be occasioned thereby, or if he or they shall 
think fit to surrender such policy to the company granting the same for 
such consideration as he or they shall deem reasonable, and shall apply 
the moneys to arise from any such sale or surrender after payment of all 
incidental expenses upon and for the like trusts and purposes as are here- 
inbefore xpressed of and concerning the moneys to arise by virtue of the 
said policy in the event of the ^decease of the said A. B. : Pro- pKino-i 
vided also, and it is hereby further agreed that every receipt L J 
which shall be given by the said 0. D., his executors, administrators, or 
assigns for any money to be received by him or them by virtue of these 
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presentB shall be a oonolnsiye disoharge to the said inaurance oompaay and 
any other penon or peraona paying the same, and ahall leleaae the (nid 
eompany, person or persons from all liability to see to the application 
thereof; and that neither the said oompany nor uiy porchaser or other 
person making snoh payment shall be bound or entitled to inquire whether 
any defanlt shall have been made in the payment of the moneys herein. 
before covenanted to be paid or any of them; or whether the same or any 
part thereof shall then remain dne^ or whether there shall have been aay 
such breach of covenant as aforesaid i Ph)vided lastly, that the said C. 
B.; his execatorS) administratorS| or assigns shall not be answerable for 
any more moneys than he or they shall aetaally receive, nor for InvolQii- 
tacy or accidental losses. In witnessi &o.(f») 



PREOBDBNT No. VI. 
Deed of Jurfker Charge. {To he indoned on the Mortgage Deed.) 

This Ikdemtobx, made the -— ^ day of --^^ 1853, between the within. 
named A. B.^ of the one part, and the within-named G. D., of the other 
part : Whereas the within-mentioned sum of dSIOOO still remains dtt 
and owing upon the security of the within-written indentore, bat all in. 

terest thereon hath been paid np to the day of — -^ last: And 

whereas the said 0. D. hath consented to advance onto the said A. 
B. the forther sum of £600, upon having such security for the n- 
payment thereof as is hereinsilter mentioned : Now this Indxntuei 
WiTNBBSSTH^ that in pursuance of the said agreement and in considentiott 
of the sum of £500 at or immediately prior to the etecution of these 
presents to the said A. B., paid by the said G. D. (the receipt wheieof 
r*4041 ^^ ^^ ^' ^' ^^^ hereby ^acknowledge,) he the said A. B. 
L -1 doth hereby for himself, his heirs, eiecutors, and administratorsj 
oovenant with the said G. I)., his executors and administrators, that he 
the said A. B. shall and will pay unto the said 0. D., hia executorsi *^- 
ministratoilB or assigns the sum of ^500,. with interest for the same ate 

the rate of £6 per iSlOO for a year on the day of next 

ensuing these presents without any deduction or abatement whatsocTer; 
and in case the said sum of £500 shall not be paid on the said -—-da; 
of ■■ , shall and will thenceforth, during the continuance of this pre 
sent security, pay or cause to be paid unto the said G. D., his exeeatora, 
admiiiistrators or assigns interest thereon at the rate aforesaid, or for so 
much thereof as shall for the time being remain unpaid, by equal half- 
yearly payments on the day of — and the day of — - "^ 

every year ; And f ubthkb, that until the repayment of the said anm of 
£100 and interest thereon, and every part thereof, the within-mentioned 

(n) The following prOTiao was formerly InTariably added, bat under the olttf*^ 
Uon of the SUtnp Act appears unaeceseary, and, if so, is of course objeetionew' 
Prorided lastly, that the total amonnt of money hereby secored or to be nltii&a^f 
recoTerable hereupon shall not exceed the sum of £ Ante, p. 367. 
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policy of assnranoe and the moneys thereby amured or to beooikie payable 
thereunder shall remain and be a eeourity for and shall be oharged and 
chargeable with the payment nnto the said C. D.j his eteontors^ adminis- 
trators^ or assigns, ss well of the said snm of JC600 and interest thereon, 
according to the eovenant of the said A. B« for the payment thereof 
hereinbefore oontained, as of the within-mantioned snm of £1000 and 
interest thereoUi and that the same policy, monies^ and prctmiums shall 
not in anywise be redeemed or redeemable but npon payment by the said 
A. B., his ezeoutors, administratorsi or assigns nnto the said C. D.| his 
exeontors, administratorsi or sssigns, as well of the ssid snib of dSSOO aUd 
interest, as of the said sum of £1000 and interest thereon: And.it is 
hereby expressly agreed and deohured that the power of sale in the within-* 
written indenture contained for better secoriog payment of the said sum 
of XIOOO and interest and all other tfa)9 trusts, powers, and proYisions in 
relation thereto, shall extend and be applicable so as to be a further se- 
curity for the said sum of i6600 and interest in Uke manner as for the 
said sum of £1000 and interest secured by the within-written indenture. 
In witness, &o. 



*PKECEDENT, No. VH. [*406] 

Mortgage of a Policy of A99arance to three Penons upon a Joint Ac^ 
count J loUh ProvUionn for effecting a new Policy im the event of For- 
feiture, 

This Indentubi, made the day of — -*, 1868, between A* B., 

of, &c., of the one part, and 0* D., of, &c., E. F., of, &di, and G-. H., 
of, &c., of the other part : Whereas by a policy of assuzanoe under the 
hands and seals of two of the trustees of the London Life Association, 

dated the day of yr , and numbered — — , the sum of jE ■■■ is 

assured to be paid to the executors, administrators, or assigns of the said 
A. B. within three calendar months next after proof of his decease, sab- 
ject nevertheless to the payment of the annual premium of £ ■■■■ during 
his life, and the observance and performance of the conditions and agrees 
ments in the same policy mentioned or referred to: and whereas the 
said A. B. hath requested the said C. D., E. F.^ and G. H., hereinafter 
referred to as the '^ said mortgagees,'' to advance unto him the sum of 
£1000 sterling, which they have agreed to do out of moneys belonging 
unto them upon a joint account upon having the repayment thereof, with 
interest in the meantime, secured in manner hereinafter mentioned: 
Now THIS Indbnturx WITNS88XIH, in consideration of the sum of JSIOOO 
out of such moneys as aforesaid, at or immediatelv prior to the execution 
of these presents, paid unto the said A. B. by the said mortgagees (the 
receipt thereof he the said A. B. doth hereby acknowledge,) he the said 
A. B. doth by these presents ^cusignment of the wtid policy to the mort- 
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gagees subject to the proviso for redemption — see PecedeiU 7!] : Proyided 
alwayS; and it is hereby agreed and declared, that in case the sud A. B , 
his ezecutorSi administrators, or assigns shall pay or cause to be pud 
unto the said mortgagees, their executors, administrators, or asngns on 

the day of next ensuing the said sum of £1000, together 

with interest for the same after the rate of £b for dSlOO for a year from 
the day of the date of these presents, without any deduction or abatement 
whatsoever, then the said mortgagees, their executors, administrators, or 
assigns, shall and will upon the request and M the costs and charges of. 
the said A« B., his executors, administrators, or assigns, reassign the add 
policy and premises, if then subsisting, unto the said A. B., his execators, 
r«40fil *ftdministrators, or assigns, free from all encumbrances by the 
I- -J said mortgagees or any of them, their or any of their executors, 
administrators, or assigns ; And the said A. B. doth hereby for himself 
his heirs, executors, and administrators covenant with the said mort- 
gagees, their executors and administrators in manner following, that he 
the said A. B., his executors and administrators shall and will pay tmto 
the said mortgagees, their executors, administrators, or asmgns the said 
sum of £1000 and interest at the time and in the manner aforesaid, and 

in case the same shall not be paid on the said day of ^ shall 

and will thenceforth pay or cause to be paid unto the said mortpigees, 
their executors, administrators or assigns interest thereupon at the rate 

aforesaid, by equal half-yearly payments on the day of and on 

the ■ day of in every year ; and shall and will, during the con- 
tinuance of this security, punctually pay the annual or other premiums 
and expenses for the time being payable in respect of the said policy and 
of every further or renewed policy to be effected pursuant to the covenants 
and provisions in that behalf hereinafter contained, and shall prodnee 
and deliver unto the said mortgagees, their executors, administrators, or 
assigns due vouchers for the payment of such premiums and expenses 
when and as the same shall have become due. And that in case the said 
policy or any such further or renewed policy shall be forfeited, avoided, 
or impeached, or shall become liable to any forfeiture, avoidance or 
impeachment, he the said A. B. shall and ynSL forthwith thereafter at 
his own costs effect and obtain in the names or name of the said mort- 
gagees, or the survivors or survivor of them, or the executors or adminis- 
trators of such survivor, or their or his assigns (all which lastly mentioned 
persons << are hereinafter referred to as the said mortgagees or mort- 
gagee,'') and of and from the aforesaid assurance society, or any other 
assurance company or companies, one or more further or renewed poliej 
or policies upon the life of him the said A. B. for any sum or sums of 
money not being less than the sum of £ ; and^will in every case 
deliver or cause to be delivered unto the said mortgagees or mortgagee 
every such further or renewed policy as aforesaid : Ajnd moreover, that 
in case the said A. B. shall make default in payment of the premiams 
or additional premiums, and expenses (if any) for the time being paphle 
in respect of the said policy or any such further or renewed policy or policies 
as aforesaid in manner aforesaid, and shall not in like manner prodizce 
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Tip<m demand *imto the said mortgagees or mortgagee proper r*4A7-i 
Yoacliers for the payment thereof; and shall not obtain and effeot ^ -■ 
and deliver nnto the said mortgagees or mortgagee saoh farther or 
renewed policy or policies as aforesaid in parsuanoe of Oxe oovenants in 
the same behalf hereinbefore contained; or shall oommit any other breach 
of the said covenants on his part hereinbefore contained in relation to 
saoh insurances; then and in every such case it shall be lawfiil for the 
said mortgagees or mortgagee; if they or ho shall think fit;. oat of their 
or his own moneys to pay sach premiams and expenses; and to obtain 
and effect any such farther or renewed policy or policies for the aforesud 
or any less amount; and the amount which they or he shall so expend; 
with interest for the same at the rate aforesaid from the time or respec- 
tive times of the payment thereof; shall upon demand be repaid unto 
them or him by the said A. B.; his executors or administrators; and 
shall also be secured by and raisable under these presents in the same 
manner and as fully in all respects as the said principal sum of j6— — , 
and the interest thereon [^Covenants hy A, B for right to amgn^—to do 
no act to vitiate the policy^ and for further auurance. See Precedent 
F.]: Provided alsO; and it is hereby agreed and declared; that if the 
money assured by the said policy hereby assigned or intended so to be, 
or any such further or renewed policy or policies as aforesaid; shall by 
reason of the death of the sfiid A. B. become payable or receivable 
before payment shall have been made of all such sum and sums of money 
as are hereby secured or intended so to bC; it shall be lawful for the said 
mortgagees or mortgagee; in their or his discretion immediately after 
such decease; and al&ough the times at which the sum of £1000 is here- 
inbefore conyenanted to be paid shall not have then arrived; to apply for 
and receive; and if necessary enforce payment unto them or him of the 
said principal sum or sums of money so assured; and of all bonuses and 
additions Uiereto \for conHnuation of this power, see Precedenit V, ; alto 
tee the same Precedent for trusts of ike money when received, andpovoer of 
sale adding to ^^ the said policy " *^and every such further or renewed 
policy or policies as aforesaid^'"] : Provided alwayS; and it is hereby 
agreed and declared; that the covenants on the part of the said A. B.; 
hereinbefore contained shall not bind him to pay the premiums accruing 
or becoming payable upon any such policy as aforesaid; or to effect any 
Buch renewal as aforesaid; at any time after any sale shall have been 
made under the power in that behalf hereinbefore 'contained : |.»4aqi 
Provided alsO; and it is hereby further agreed; that every receipt L -■ 
which shall be given by the said mortgagees oV mortgagee for any money 
to be received by him or them by virtue of these presents shall be a con- 
clusive disoharge to every insurance society or company; person or per- 
sons paying the same, and shall release every such society or company, 
person or persons from all liability to see to Uie application of the same ; 
and that neither the said company, nor any other company; nor any pur- 
chaser or other person making any such payment; shall be bound or entitled 
to inquire whether any default shall have been made in the payment of the 
moneys hereinbefore covenanted to be paid; or any of them, or whether the 
same or any part thereof shall then remain duC; or whether there shall have 
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heau apv saoh breach of Govafiant as aforesaid: Provided also^ and it is 
hereby nirther expreiwly declared, that the seyeral equitable powers and dis- 
cretionB by these presents given unto or vested fn the said mortgagees or 
mortgagee sliall not be deemed or eonstmed to be personal irasts or con- 
fidences reposed in the said G. D., B. F., and Gt. H., or any or either of 
them, but on the contrary as rights and remedies incident to the mort- 
gage debt hereby secnred, or so much thereof as shall for the time being 
be due and owing shall be exercisable by them, and the sarvivors and 
sorvivor of them, and the exeontors or administrators of snch BxuriTor, 
and their or his assigns, and ehall be superadded to and concurrent with 
the ordinary legal and equitable remedies of such lastly mentioned per- 
sons or person, aa such mortgagees or mortgagee as aforesaid : Provided 
lastly, that the said mortgagee, their or any of their executors, adminis- 
trators, or assigns, estates, or effects shall not be answerable for any more 
moneys than they or he respectively shall actually receive, and by no 
means for invcduntary or accidental losses. In witness, &o. 



[♦409] *PBBCBDBNT Mo. VHI. 

Deed of Chvenani wUh mretie$f and Ae Ajuignment of a Poliejf for 
Hcwriny a Sum of Moneif poffdble hy IntkUmenU. 

Thib Inpbntubb, made the day of -— ^, 1868, between A. B., 

of, &c. (hereinafter styled '^ th« said borrower''), of the first part, 0. D., 
of, jcc., and B. F., of, &c. (hereinafter styled << the said sureties"), of 
the second part, and Q-* H., of, &c., and I. K., of, &c., (hereinaf t^ s^ed 
<< thQ said lendera''), of the third part [recite Policy o/Atsuraneej : And 
wh^eaa the said landers have consented to advance and lend unto the 
said borrower the sum of dSlSOO out of the moneys to which they are 
entitled upon a joint-account upon tine security of the joint and several 
covenants of the said borrower, and of the said sureties and of audi 
assignment of the said recited policy of aflsunace as are hereinafter 
respectively contained : Now this Indbntubb witnbsseth that, in con- 
sideration of the sum of £1500 to the said borrower paid by the asid 
lenders (the receipt whereof is hereby acknowledged), he the said bor^ 
rower and his said sureties do hereby for themselves, their heir, executors, 
and administrators jointly, and every two of them do hereby jointly for 
themselves, their heirs, executors, and administrators, and each of them 
doth hereby for himself severally and for his respective heirs, exeeuUNi, 
and administrators, covenant with the said lenders that they the said bor* 
rower and sureties, their executors or administrators, or some or one of 
theqi will pay to the said lenders, their executors, administrators, or 
assigns the sum of iSlSOO with interest thereon at the rate of £5 for 
£100 for a year in manner following, namely, by three equal yeariy 
instalments of £500 each on the day of , 1868, the — - day 
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of f 1864, wd tbe — • day of ^ 1855 respeotiTely wiUi interest 

on the said sum of ,£1500^ or on so amch Iheneof as shall from time to 
time remiun unpaid by half-yearly payments on the *-*-^ day of — -^ 

and the day of . in each year during the life of the said 

borrower, until payment of such residae ; but if de&nlt be made in pay* 
meat of any of the said sums and interest, or any part there<tf on any 
of the days aforesaid, or any breach or defanlt shall be made in the due 
performance of either of the covenants respecUng the said policy of assiu 
riDce and the premiums to ^become due in respect thereof next r:|i4-i a-i 
hereinafter contained, or if the said borrower or the said sureties, or >- J 
any or either of them shall die, or without permission of the said lenders 
go to reside beyond the seas, or shall become bankrupt or insolyent, or 
anable to meet their or his engagements with their or his creditors before 
fall repayment of the said sum of £1500 and interest as aforesaid, then 
and in any and every of such cases, and notwithstanding that no advantage 
shall have been taken of any such previous default or breach as aforesaid, 
the said borrower and sureties, their executors or administrators, or some 
(HT one of them will immediately on such de&ult or death, going to reside 
beyond seas, bankruptcy, inrcdvency, cht inability, pay to the lenders, 
their executors, administrators, or assigns the said sum of £ ■ , or sueh 
part thereof as at the time of such default, death, gmng to reside beyond 
seas, bankruptcy, insolvency, or inability, shall remain unpaid, together 
with interest thereon at the rate aforesaid ; and that they the said bor- 
rowel and sureties, their executors or administrators, or some or one of 
them, his executors or administrators will, daring the continuance of 
this secnrity, pay the annual premiums, fines, and expenses which ought 
to be paid for keeping the said policy on foot; and also that the said .bor- 
rower shall not do any act, or commit or sa£fer any default by means whereof 
the said recited policy shall be impeached or become void or voidable : 
Am) THIS Indsnturb ruuTHXR wiTESSETH that, for the considerations 
aforesaid, the said borrower doth hereby assign unto the said lenders, 
their executors, administrators, and assigns, all that the said recited 
policy of assurance on the life of the said borrower, together with the 
money thereby assured, and all bonuses thereon and benefits thereof 
l^power of attomqff short form^ Precedent IllJ^f to hold the said policy 
and premises unto the said lenders, their executors, administrators, and 
assigns, but subject to the proviso for redemption hereinafter contained ; 
that is to say, provided always and it is hereby agreed and declared that 
if the said borrower, his executors or administrators shall pay unto the 
said lenders, their executors, administrators, or assigns the said sum of 
£1500 with interest thereon in the manner aforesaid, and shall in every 
respect duly perform the covenants and stipulation on his part hereinbe- 
fore contained, then the said lenders, their executors, administrators, or 
assigus will, at the request and charges of the said borrower, his exeou- 
torsj administrators, or assigns, reassign or deliver up the said policy (if 
then subsisting) unto the said borrower, or *as he may direct: r^Ayyi 
Provided also, and it is hereby further agreed and declared, that L -■ 
every receipt in writing which shall be given by the said lenders, or the 
survivors or survivor of them, or the executors or administrators of such 
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Burvivor; or their or his assignB for any aom or Boma of money which 
shall beoome payable by virtae of the said policy^ shall be aoondoaiTe 
discharge or conclosiye discharges to the said company and every other 
person paying the same ; and ^at neither the said company nor any sooh 
person as aforesaid shikll be bound or entitled to inquire whether aoy 
moneys shall be then due and owing upon the secority of these presents, 
or shall be liable or accountable for the application or misapplication of 
any such moneys in such receipt expressed to be received :(o) And it is 
hereby declared that the siud lenders and the survivors and sorvivor of 
them and the executors and administrators of such survivor, and thdr or his 
assigns shall apply all such moneys as shall be so received by them or 
him by virtue of ^e said policy, in the first place, in payment of the costs 
and expenses (if any) incurred in recovering the same, or otherwise in 
relation to the premises, and, in the next place, in or towards satisfaction 
of the moneys for the time being, due and owing upon the securities of 
these presents; and lastly shall pay the surplus (if any) unto the 
executors, administrators, or assigns of the said A. B. ; Provided always 

that notwithstanding the advance of the said sum of £ , and the 

assignment and securety hereby made, the sud lenders, their exeoatoiSj 
administrators, or assigns shall not be considered to have acquired by 
the same or otherwise any bona fide interest in the said policy in case the 
said borrower shall die by his own hands, whether feloniously or not 
feloniously, and whether being of sound or unsound mind, or by the 
hands of justice, or in consequence of a duel. In witness, &c.(j>) « 



[*412] »PRBCEDENT No. IX. 

Deed of Covenant wtth the collateral Security of a Policy effected vipim 
the Life of the Debtor in the Name of the Creditor ^ far tecuHng a 
Snm already dtie, and future advance; 

This Indxnturs made the day of ^ 1853, between A. B., 

of, &c. (the mortgagor), of the one part, and C. D., of, Aw. (the mort- 
gagee), of the other part : Whereas the said A. B. is indebted to the 

said C. D. in the sum of £ (as he the said A. B. doth hereby 

acknowledge), and the said C. D. may hereafter make further advanoes 
to or on account of the said A. B. : And whereas it hath been agreed 

(o) This precedent will be applicable for loans by insoranoe offices, or by tnj 
private persona when the debt is to be repaid by instalments, and snrettes are to 
covenant for its due diacharge. In the latter case, however, tiie proviso for tb« 
receipt of Uie inanrance moneys, the powers of sale, and other powers, to the cob- 
clnsion of the last precedent should be inserted in lien of this and the following 
claoaes. 

(/>) This clanae has been inserted when the form has been need upon an advsacc 
made by the insurance office granting the policy, to prevent the operation of tb« 
condition for upholding policies to the extent of a bonft fide assignment, notwiUi- 
Btanding the suicide of the assured. Ante, p. 72. 
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by and* between the ta&d pftriiea hereto, thai-for more effectaally secnriitg 
ptymeat unio the Baid 0. D., bis exeenton, adminiBtratoray and aSBigns, 
of the said sam of £ ■ ^ with interest for the same after the rate of £5 
for ^very iSlOO for the year^ and also for snoh farther advances (if any)^ 
with interest thereon ai the rate aforesaid frcnn the respectiye dates 
tbereof, a policy of assurance sfaonld be effected in the name of the said 
C. P.y upon the life .of the said A. B., in the sum of £ ■■ , and l^at 
such covenants and agreements should be mutually entered into and made 
in relation thereto as are hereinafter contained ; and whereas in pursuance 
of the said agreement a policy hath been effisoted with the Norwich Union 
Life losuraace Society, numbered , and under the hands and seals 

oi three of the directors of the same socnety, whereby the sum of £ 

is assured to be paid unto the said 0. D., his executors, administrators, 
and assigns within three calendar months next after satisfactory proof of 
the decease of the said A. B., subject, nevertheless, to the annual pre- 
mium of £ during his life, and the observance and performance of 

the conditions and agreements in the same policy mentioned or referred 
to: Now THIS Indsntubs wiTNiffiSXTH, that in farther pursuance 
of the said recited agreement, and in consideTation of the premises, 
the said A. B. doth hereby for himself, his heirs, executors, and admin- 
istrators, covenant with the said CL D., his executors audi administrators, 
that, he the said A. B., his exeoutora or administrators, shall and will on 

the day of next ensuing pay or cause to be paid unto the said 

0. D., his executors, administrators, or assigns, the said sum of 

£ , and also all such other sum or sums of money (if any), 

*a8 may be then due and owing by the said A. B., his executors r«4^iq*i 
or administrators, unto the said 0. B., his executors, adminis- L -■ 
trators, or assigns, with interest for the same respectively after the rate 
of £5 for every £100 for the year, that is to say, for the said snin of 
£1000 from the day of the date of these presents, and for all such other 
sam or sums of money from the time or respective times at which the 
same shall be advanced, lent, paid, or become doe, without any deduc- 
tion or abatement whatsoever, and in case the same shall not be paid in 
manner aforesaid, shall and will from time to time, and at all times after 

the said day of , during the continuance of this security, upon 

demand pay or cause to be paid unto l^e said C. D., his executors, ad- 
ministrators, or assigns all and every the sum and sums of money what- 
soever which at the time of such demand may be due and owing unto 
the said 0. D., his executors or administrators, from or by the said A. B., 
his executors or administrators, with interest thereon at the rate and 
from the time or times aforesaid, without any deduction or abatement 
whatsoever ; and shall and will during the continuance of this security well 
and punctually pay or cause to be paid the annual or other premiums 
and expenses for the time being payable in respect of the said policy so 
e&cted as aforesaid, and of every further or renewed policy to be effected 
pursuant to the covenants and provisions in that behalf hereinafter con- 
tained, and shall produce and deliver unto the said C. D.« his exeoutors, 
administrators, or assigns due vouchers for the payment of sttch premiums 
and expenses when and as the same shall have become due : And that in 
AirauBT, 1858—18 
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case tlie said policy, or any saoh farther or renewed policy to be effected 
as aforesaid, shall be forfeited, avoided, or impeached, or shall become 
liable to any forfeiture, avoidance, or impeachment, he the said A. B. 
shall and will forthwith thereafter, at his own costs, effect and obtain ia 
the name or names of the said C. D., his executors, administrators, or 
assigns, and of and from the aforesaid assurance society, or any other 
assurance company or companies to be appointed by the said C. D., his exe- 
cutors, administrators, or assigns one or more further or renewed policy or 
policies of assurance upon the life of the said A. B. for any sum or sams of 
money not being less than the sum of£ ,(g) and will in every such case 
deliver or cause to be delivered unto the said C. B., his executors, adminis- 
trators, or assigns every such further or renewed policy as aforesaid ; and tbat 

r^i'iil ^^® ^^^ ^' ^' *^^^^ ^^^ heretofore done, committed, or suffered, 
I- -I and will not at any time hereafter do, commit, or suffer any act, 
matter, or thing, or incur any risk whatsoever whereby or by reason 
whereof the said policy of assurance so effected as aforesaid, or any snch 
farther or renewed policy or policies as aforesaid is or shall or may be 
forfeited, avoided, or impeached in any way howsoever, or whereby or by 
reason whereof the premiums and expenses payable thereon may be in 
any manner increased : And, moreover, that in case the said A. B. shall 
make default in payment of the premium or additional premiums and 
expenses (if any) for the time being payable in respect of the said policy, 
or any such further or renewed policy or policies as aforesaid, and shall 
not produce unto the said G. D., his executors, administrators, or assigns 
upon demand proper vouchers for the payment thereof, and shall not ob- 
tain and effect, and deliver unto the said C. D., his executors, adminis- 
trators, or assigns such further or renewed policy or policies as aforesaid, 
in pursuance of the covenants in the same behalf hereinbefore contained, 
or shall commit any other breach of the said covenants on *the part of the 
said A. B. hereinbefore contained in relation to such insurances, then and 
in any of such cases it shall be lawful for the said 0. D., his executors, 
administrators, or assigns, if he or they shall think fit, out of his or their 
own moneys to pay such premiums and expenses, and to obtain and effect 
any such further or renewed policy or policies for the aforesaid or any 
less amount, and the amount which he or they shall so expend, with in- 
terest for the same at the rate aforesaid from the time or respective times 
of the payment thereof, shall upon demand be repaid unto him or them 
by the said A. B., his executors or administrators, and shall also be 
secured by and raisable under these presents, and the powers and provi- 
sions herein contained in the same manner and as fully in all respects as the 

said principal sum of £ hereby secured, and the interest thereof: 

Provided always, and it is hereby expressly agreed, that if the said A. B., 
his executors, or adminbtrators shall, on the said day of now 

next ensuing,(r) well and truly pay or cause to be paid unto the said C P- 
his executors, administrators, or assigns the aforesaid sum of 



(q) The sam asBured bj the policy now in force. 

(r) The day upon which the principal debt and interest are hereinbefore core- 
nanted to be paid. 
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together with all sach interest and other sum or sums of money (if any) 
as are hereinbefore covenanted to be paid, and shall *then be dne ^^^^ ^^ 
and owing by the said A. B., his executors or administrators, I- -I 
unto the said G. D., his executors, administrators, or assigns, and 
shall in every other respect have duly performed and observed the cove- 
nants and stipulations on the part of the said A. B. hereinbefore con- 
tained up to the time of such payment, then and in such case the said 
C. D., his executors, administrators, or assigns shall immediately, or at 
any time after such payment, and at the request and expense in all 
things of the said A. B., his executors, or administrators, assign 
nnto him or them, or by his or their direction the aforesaid policy of as- 
surance, or any such further or renewed policy or policies as aforesaid (if 
the same shall be then subsisting respectively,) and the moneys thereby 
assured, or to become payable thereunder, ^ee and discharged from all 
intermediate charges or incumbrances by the said C. D., his executors, 
administrators, or assigns : Provided, nevertheless, and it is hereby fur- 
ther agreed that the said C. D., his executors, administrators, or assigns 
shall not either ^before or after payment or satisfaction of the principal 
and interest moneys hereby secured, be subject to any trust or legal or 
equitable obligation whatsoever for or in relation to the payment of the 
premiums upon, or otherwise in respect of the keeping on foot of the 
said subsisting or any such further or renewed policy or policies as afore- 
said: Provided also, and it is hereby further agreed, that if the money 
assured by the said policy or any such farther or renewed policy or poli- 
cies as aforesaid, shall by reason of the death of the said A. B. become pay- 
able or receivable, before payment shall have been made of all such sums 
of money as are hereby secured or expressed so to be, it shall be lawful for 
the said G. D., his executors, administrators, or assigns in his or their 
discretion immediately after such decease, and although the time at 
which the said sum of £ is hereinbefore covenanted to be paid shall 
not have then arrived, to apply for and receive, and if necessary enforce 
payment unto him or them of the said principal sum assured, and of all 
bonuses and additions thereto with full power for him and them to inves- 
tigate, settle, and adjust all accounts in relation thereto, and to make or 
agree to any allowance or deduction in respect of costs or otherwise which 
he or they may deem expedient, and to apply the amount so received in 
the first place in payment of the interest then current hereunder up to the 
time of such receipt, and in the next place in payment or part payment, 
as the case may be, of all and singular the moneys not *being in r^.A'ia-i 
the nature of interest which shall for the time being be due and L ^ 
owing upon the security of these presents ; and lastly, shall pay the sur- 
plus (if any) unto the executors, administrators, or assigns of the said A. 
B. : Provided always, and it is hereby expressly agreed, that if the said 
principal and interest and other moneys hereby intended to be secured, 
or any part thereof, shall not be paid at the time and in the manner 
hereby appointed, or if any breach shall be committed of any of the cove- 
nants on the part of the said A. B. hereinbefore contained, it Bhall be 
lawful for the said C. D., his executors, administrators, or assigns imme- 
diately or at any time thereafter, and without further concurrence on the 
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part of the said A. B., or any other person or persons^ absolutely to sell 
the policy or policies for the time being subject to this present secn- 
rity, and the moneys thereby assured^ either by public auction or pri- 
vate contract, and in such manner in all respects as the said G. D., his 
executors, administratorSi or assigns shall think fit, with liberty to buy 
in the same, or to rescind or vary any contract for the sale thereof, and 
again to sell the same without being answerable for any loss to be occa- 
sioned thereby, or if he or they shall think fit to surrender the said policy 
or policies to the said society,(s) or other company or companies by whom 
the same respectively hath or shall have been granted, and for such con- 
sideration as he or they shall deem reasonable, and shall apply the moneys 
to arise from any such sale or surrender after payment of all ineidental 
expenses upon and for the like trusts and purposes as are hereinbefore 
expressed of and concerning the moneys to arise from or by virtue of the 
said policy or policies, in the event of the decease of the said A. B. during 
such time as the said policy or policies shall continue in force respec- 
tively : Provided always, that after any such sale shall have been made, 
the covenants of the said A. B. for the payment of the premiums of such 
policies, and the renewal thereof when forfeited, shall not be binding 
upon him, his executors, or administrators: Provided also, and it is 
hereby further agreed, that every receipt which shall be given by the said 
C. D., his executors, administrators, or assigns for any money to be re* 
ceived by him or them by virtue of these presents, shall be a oonclusivB 
r*4171 ^^^^S® ^ ^°7 society, company, *or person paying the same, 
L -1 and sh^l release the same society, company, or person from all 
liability in respect of the application thereof, and that neither such 
society or company, nor any purchaser or other person making any such 
payment, shall be bound or entitled to inquire whether any default shall 
have been made in the payment of the said principal and interest moneys 
hereby secured, or whether the same or any part thereof shall then remain 
due, or whether there shall have been any such breach of covenant as afore- 
said : And further, that the said^C. D., his executors, administratoiB, or 
assigns shall not be answerable for any more moneys than he or they 
shall actually receive, nor for any involuntary or accidental losses, b 
witness, &e. * 

(a) Although the policy is effected in the name of the mortgagee, and the entire 
legal interest is therefore vested in him, yet, as the oiBce may be affected with 
notice of the interest of the mortgagor, this clause and the subsequent' power to 
giTe receipts may be necessary to enable the mortgagee to deal with the policy. 
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PRECEDENT, No. X. 

Atgignment of Policy of Jlsmrcmce in contemplation of Marriage^ 
upon Trusts to he declared by an Indenture of even Date herewith, 

Thib Inbbktubk, made the day of , 1863, between A. B., 

of, fto. {the intended husband,) of the first part; C. D., of, &c. (the in- 
tended wifcj) of the seoond part; and E. F., of, &c., and G. H., of, &c. 
{the trustees of the settlement,) of the third part: Whereas by a policy 
of assurance under the hands and seals of two of the trustees of << the 
Society for Equitable Assurances upon Lives and Survivorships," dated 

the — day of , and numbered , the sum of £ is assured 

to be paid unto the executors, administrators, or assigns of the said A. 
B. within three or six calendar months (as therein mentioned) next after 
proof of his decease, subject nevertheless to the annual premium of 
£^— — during his life, and the provisos, stipulations, and agreements in 
the same policy mentioned or referred to : And whereas a marriage hath 
been agreed upon, and is intended to be shortly hereafter solemnised 
between the said A. B. and G. D., and upon the treaty for the same mar- 
riage it was agreed that the aforesaid sum of dS-- — , and all other 
moneys assured, or which might become payable under or by virtue of 
the said recited policy of assurance, should be settled upon and for cer- 
tain trusts and purposes then agreed upon, and declared by the indenture 
hereinafter referred to and ^mentioned to bear even date here- ^^^^ ^^ 
with, and that the said A. B. should accordingly assign the same ^ -* 
policy unto the said E. F. and 6. H., in manner hereinafter expressed: 
Now THIS iNDBNTuas wrTNBSSETH, that iu porsuanco of the said recited 
agreement, and in consideration of the said intended marriage, the said 
A. B., with the privity and consent of the said G. D., Ttestified by her 
being made a party to and executing these presents,) doth hereby assign 
unto the said E. F. and G>. H., their executors, administrators, and 
assigna all that the said recited policy of assurance so effected upon the 
life of the said A. B. as aforesaid, together with the said sum of £ 
thereby assured, and all other moneys, bonuses, and benefits which are, 
shall, or may be pajrable in respAt of or otherwise incidental to the said 
policy, and all the right, tit^e, interest, property, claim, and demand 
whatsoever of him the said A. B. in, to, upon, or by virtue of the said 
policy and premises hereby assigned, together with full power and autho- 
rity to ask, demand, sue for, recover, and receive, and give effectual 
receipts and discharges for, the said sum and sums of money and every 
part thereof in ihe name or names of the said A. B., his executors or 
administrators, or intended so to be, to have, hold and receive the 
said policy, moneys, and all and singular other the premises hereby 
assigned or intended so to be, unto and by the said E. F. and O. H., 
their executors, administrators, and assigns ; but nevertheless upon and 
for the trusts and purposes and with and subject to the powers and pro- 
visions hereinafter declared and contained expressly or by reference of 
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and cGQceruing the samc.(/) And it is hereby declared and agreed by 
and between the said parties hereto according to their respective interests, 
that they the said £. F. and G. H., their executors or administrators, 
shall stand possessed of and be interested in the said policy and premises 
hereby assigned or intended so to be, upon trust for the said A. B., his 
executors, administrators, and assigns, until the solemnization of the said 
intended marriage, and immediately thereafter upon trust that they the 
said E. F. and G. H., or the survivor of them, or the executors or ad- 
ministrators of such survivor (all which lastly mentioned persons are 
hereinafter referred to as the said trustees or trustee,) shall upon the 
decease of the said A. B. apply for and receive, and if necessary enforce, 
payment unto them or him of the said sum of £ and all other 

r^il Q-l ^moneys to become payable by virtue of the said policy as afore- 
^ -I said, with full power for them or him to investigate, settle, and 
adjust all accounts in relation thereto, and to make or agree to any allow- 
ance or deduction in respect of costs or otherwise which they or he may 
deem expedient; Jind upon further trusty that they the said trustees or 
trustee shall stand possessed of the moneys so to be received; and in the 
meantime during the life of the said A. B., of the said policy of assu- 
rance upon and for the trusts and purposes and with and subject to such 
powers and provisions as are expressed and declared of and concerning 
the same policy in and by these presents and an indenture already pre- 
pared and intended to bear even date and to be executed concurrentlj 
herewith, and to be made between the same persons as are parties hereto. 

[Provided always, and it b hereby agreed and declared, that it shall be 
awful for the said trustees or trustee at any time during the lifetime of 
the said A. B., with the consent in writing of the said G. D. daring her 
life, and if they or he shall think fit, but not otherwise^ and after her 
decease at their or his sole and absolute discretion, in any of the events 
next hereinafter mentioned — ^namely, in case the said A. B. shall become 
bankrupt, or take the benefit of any act for the relief of insolvent debt- 
ors, or compound with his creditors, or shall in any other manner, in the 
opinion of the said trustees or trustee, become incapable of performing 
his covenant for the payment of the annual premiums of the said policy 
contained in the said lastly mentioned indenture — to make sale and dis- 
pose of the said policy, moneys, and premises or of any further policy or 
policies effected in lieu thereof either ^by public auction or private con- 
tract (including herein a power to surrender the said policy to the said 
insurance office,) and for such consideration and subject to such ccmdi- 
tions of sale, and generally in such manner, as the said trustees or trus- 
tee shall think fit, with liberty at any auction to buy in the said premises 
or to rescind or vary any contract for the sale thereof, and again to sell 
the same, without being answerable for any loss to be occasioned thereby, 
and to assign the said premises, when sold, unto or by the direction of the 
purchaser or purchasers thereof; and all moneys which shall be received 
by the said trustees or trustee upon any such sale or surrender shall be 
by them or him held upon and for the trusts and purposes and sabject to 

((] Here covenants for title are sometimes inserted. See ante, Free. XL 
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tbe powers and provisions expressed and declared concerning ttie same 
bj the said indenture already referred to and mentioned to bear even date 
^herewith :(u) Proyided also, that it shaU be lawfal for the said r^Aorn 
trustees or trustee, and they are hereby required at the request of 1- J 
the said A. B., at any time or times to surrender unto the said insurance 
society (and in like manner unto any other insurance company with which 
any policy or policies may be effected in lieu of the policy hereby assigned 
or intended so to be,) any sum or sums of money which may be hereafter 
added by way of bonus to the principal sum assured by the said policy, 
and to apply the money so to be received or any part thereof in commu- 
tation, reduction, or satisfaction of the annual premiums and expenses 
thenceforth payable for keeping the said policy on foot, but so that no 
larger amount of such bonus shall be surrendered than shall be sufficient 
for the total extinction and payment of such premiums and expenses as 
aforesaid :] Provided also, and it is hereby expressly agreed and declared, 
that every receipt which shall be given by the said trustees or trustee for 
any money to become payable to or be received by them or him by virtue 
of these presents shall be a good and conclusive discharge to the aforesaid 
assurance society or other the person or persons paying the same, and 
release the said society and such other person or persons from all obliga- 
tion of seeing to the application of the same money and from all lien or 
liability by reason of the loss, misapplication, or nonapplication thereof; 
and that the said society or such other person or persons shall not be 
bound or entitled to require the production of the indenture of even date 
herewith hereinbefore referred to, or be in any manner affected by or 
obliged or competent to inquire into the trusts, purposes, powers, and 
provisions therein contained, or any matter or thing whatsoever relating 
thereto : Provided aIso,(v) and it is hereby further agreed and declared, 
that in case the said trustees or either of them, or any .trustees or trus- 
tee to be appointed in their or either of their ^places by virtue r^^oii 
of this present provision, shall die or be desirous of being dis- ^ -I 
charged from the execution of the aforesaid trusts, or shall refuse to' act 
or become incapable of acting therein, or shall be about to reside or shall 
for six calendar months consecutively actually reside out of the jurisdic- 
tion of the Court of Chancery at Westminster, then and in every such 
case it shall be lawful, after the solemnization of the said intended mar- 

(ti) The insertion of clauses within the brackets, in this and in the following 
precedent, is by no means of conrsei bat must depend upon the intention of the 
parties. 

(v) Where powers of appointing new trustees are omitted, it will be necessary 
to apply to the Court oi Chancery, whenever the appointment of a new trustee is 
required, and this may be now done with greater facility than formerly under the 
New Trustee Acts (13 k 14 Vict. c. 60, 16 & 16 Vict. c. 66). But the Court will 
not interfere, unless it is absolutely necessary, and there is no power (Sugden's 
Real Property Statute, 408), and cannot delegate its authority by giving to the 
trustees so appointed, the power of appointing in their turn ; so &at it will be 
necessary to repeat the application whenerer a fresh appointment is required 
(Holder y. Durbin, 11 Bea. 594). At least the same number of trustees must be 
appointed ; but it would seem that the appointment of a greater than the original 
number will be supported (Meinertzhagen ▼. Davis, 1 CoU. C. C. 353). The in- 
sertion of this power will obviate the necessity of producing and giving a covenant 
for the production of the settlement in the event of any change of tmstees. 
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riage, for the said A. B. and C. B.^ and for the sarvivor of them, and the 
executors or adminifitrators of snch snrviyo^i and, as to the said 0. D., 
notwithstanding her said intended or any fntai^ ooyertore for in ease of 
their, his, or her de&nlt for the space of three calendar months next after 
they, he, or she shall have heen thereunto requested in writing bj Uie 
acting or retiring or surviving trustees or trustee for the time being, or 
the last acting trustee for the time being, or the executors or admiaista- 
tors of such last surviving or last acting trustee, then to and for the said 
acting or retiring or surviving trustees or trustee or last acting trustee, 
or the executors or administrators of such last acting or such surviving 
tru8tee,](ti7) by any deed or deeds under their, his, or her respective 
hands and seals or hand and seal, to nominate and appoint any fit persons 
or person to supply the place of the said deceased, retiring, or incapable 
trustees or trustee ; and immediately after any such appointment, the 
said policy, moneys, and premises hereby assigned or intended so to be, 
shall be assigned and transferred, so that the same may vest in rach new 
trustees or trustee either jointly with the surviving or continuing trustee 
or solely, as the -case may require, and in their executors and administra- 
tors, upon and for the trusts and purposes herein declared and contained 
concerning the same; and every such new trustee shall have the same 
powers, authorities, and discretions, and act in the execution of the trusts 
and provisions of these presents as effectually in all respects, as if he had 
been hereby originally appointed a trustee, instead of either of them the 
said E. F. and G-. H. In witness, &c. 



[•422] ♦PRECEDENT, No. XI. 

S^tlement of Mmeys cusured hy a PoUcif on the Lift of ike %\ 
Hwhand amgned hy a Deed of even Date to the Trustees. 

This Indentitre, made the day of , 1858, between A. B., 

of, &c. {the intended hud>and,) of the first part, 0. B^, of, &o. {the w- 
tended iri/e), of the second part, and E. F., of, &c. and 0. H. of, Ac 
{the trustees of the settlement,) of the third part : Wh^eas a marriage 
hath been agreed upon, and is intended to be shortly solemnised, be- 
tween the said A. B. and CD.: And whereas upon the treaty of the 
said intended marriage it was agreed that a certain policy or instrument 
of assurance effected by the said A. B. upon his own life for the sum of 
JC5000, with << the Society for Equitable Assurances upon Lives and 
Suvivorships," dated the day of ■ , numbered , and sub- 

ject to the annual premium of £ — and to certain provisos^ stipula- 
tions and agreements in the same poKcy mentioned or referred to, should 

(tp) By the insertion of these words, trastees retiring need not be driTea to file 
a bill to relieve themselyes of the trust in the event of the cestui qne trnst re^osinf 
to concur in the appointment of new trastees. 
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be Battled upon the trosiB aifd sttbjeet to tb^pomrs and provkions here- 
inafter expressed (w referred to^ and that the eaid A. B. should enter 
into BQoh ootenuits for the payment of the annual premiums and ex- 
pense thereupon and otherwise in relation to the said policy as aie 
hereinafter contained ; And whereas in pnrsuanoe of the said agreementi 
by an indenture bearing even date with but executed prior to the ezeou- 
tion of these presents, and expressed to be made between the same per- 
sons as are parties hereto, the said policy and the moneys thereby assured 
were by the said A. B. assigned unto the said E. F. and G. H., their 
execntoTS, administrators, and assigns, upon trust for the eaid A. B. 
until the solemnization of the said intended marriage, and immediately 
thereafter upon trust to apply for and reeeiTe the said insurance moneys 
when the same shall become payable by reason of the death of the said 
A. B., and to stand possessed of the moneys so to be received, and in 
the meantime during the life of the said A. B. of the said policy upon and 
for the trusts and purposes and with and subject to the powers and pro- 
visions to be declared, concerning the satne, by an indenture therein 
mentioned to be already prepared, and to bear even date *with r^e^Ao-i 
the said indenture now in recital, meaning thereby this present ^ -I 
indenture: [And it was by this said indenture now in recital farther 
declared that it should be lawful for the said E. F., and Gt. H., or the 
survivor of them, or the executors or administrators of sudi survivor, 
at any time during the lifetime of the said A. B. with the consent in 
writing of the said C. D. during her life, and if they or he should think 
fit, but not otherwise, and after her decease in the sole and absolute dis- 
cretion of the said trustees or trustee, or in any of the events following 
— namely, in case the said A. B. shall become bankrupt, or take the 
benefit of any Act for the relief of insolvent debtors, or compound with 
his oreditore, or in any other manner become incapable, in the opinion, of 
the said trustees or trustee, of perfoming the covenants on his part here- 
inafter contained for the payment of the annual premium and expenses 
from time to time to become payable for keeping the said policy in force, 
to make sale thereof and^of the money thereby assured, either by pub- 
lic auction w private oontract (including therein a power to surrender 
the said policy to the Sttid insurance society), and mbject to such con- 
ditions of sale, and genehdly in such manner, as the said trustees or 
trustee should think fit; and that all moneys which should be received 
by the said trustees or trustee upon any such sale or surrender should be 
by them or him held upon and for the trusts, interests and purposes, and . 
subjeot to the powers and provisions, to be declared thereof by the said 
indenture referred to in manner aforesaid, meaning, thereby this present 
indenture, and it was by the same indenture further declared, that it 
should be lawful for the said trustees or trustee to surrender any bonus 
or additions that shooid be made to the said policy for the leductba or 
satisfaction of the annual premiums thereon :] This Indxntubb wit- 
^ncssETH, that in further pursuance of the said agreement, and. in con- 
sideration of the preniises, he the said A. B. doth hereby, for himself, 
his heirs, executors and administrators, covenant with the said 0. D. and 
E< F., their executors and administrators, that in case the said int^MML 
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muTMge shall take effect he the said A. B. will at all tuf 

doring his life [anleas and nntil any saoli Bale or bv ^ 

made of the said polioj b; virtoe of the power in tiuf ^ % 

fore referred to,] pay or caose to be paid the annu) ^ ^ $' 

and ezpenBOB for the time being payable in respe(# ^.^-^ ^ «^ 

assaraooe, and eTeij further or renewed polio* ^ ^ %' ^ % "^ 

thereof, paraaaat to the coTenants and provii'^ "" % a % w *^ 

r*494n ^®™i'"'''^ *oontained ; and that in s'fe '^. ^^ ^ ^u * \ 

I- J policy, or any farther or renewed pf4 ^% S * ** ^ % ' 

anoe of these presents shall suffer or beoc? % S%.^ •^"1.'=^^. 

aroidance, or impeaohment, he the said ^^^%J&.'i'^^ C' ^ 

thereafter at his own costs, obtun the '| f ^ ^ ^^ <*■"'. ^ ^ 

policy, from or by the insorance aoo^ ^, g. %,^ g- %• ST *• '^ \' - T' 

shall have been granted, and in de^ ^%-%. «i ^-^ ^■"si ^ * ^ '. [ 

from the aforcBaid sssnTanoe aoeh § ^ ^ ft t* '^— "^ ■ ^*- *' 

company to be appointed by tb*"-^ ^^ ^ % e a a V. ^ Vx 

acting in the eieontion of tfc^ S ^ ^ 1 % ■ 6 4 *' -^ *_ 'i\ ' ■ 

policies npon the life of hitpj 4 S^^ff"' *-**a%*^*^ '' V 

[or .t Ihe option ot the ''^m\\ :%% 4 % i' ~^ *, ' 

or Bums of money as wo* i ?i »».%.* 5^>-s'^Sk* 

of the policy or polioiwj f » "' ft ^ ^ U.'^ S ^ 4 'g ? * 

case the same h»' ^ %^^ % \^^ 

time at which bo ^' '4,^-'4'^ ' 

that every such p ^' i ^S ' 

assigned nnto or ' fe ^ 

them or him he,' J \ | 

presents orby^'j * 

concerning t'^i| ^ 

and shall ar/p . ^ there shall be 

for the tir^ J- ^ ^j^^ ^j^^ ^^^ ^ ^^^ 

*°^ •??? -d premises hereinbefow deoliirf 

""* """ - ohildren as aforesaid, tha said tnutcsa 

*?""* "'^ of the said policy moneys and pi«niM 

^'' A. B.. tig eJteCtttOrS) adminintrntnni, nml migni: 

"7 -<> it ia hereby further agreed and deolaredr that in the 

r ^och sale or surrender aa aforesaid being made of ths nii 

desnraace, or <rf any aneh farther or renewed policy or polinlM 
.-esaid daring the life of the said A. B., it shall be lawfal for the 
-d trastees or trastee, if they or he shaU think fit, but by no means 
imperative npon them orhim, opon the request in writing of the saidC. 
p., and either daring the life of the aaid A. B. or after his deoesse, to 
invoBt the aaid moneys which shall have been received by them or bin in 
manner aSorasaid, or, in oaae any irrorooable appointment shall have been 
made of any portion of the said trost fands by virtae of eitlur of the 
powers in that behalf hereinbefore contained, then the nnappointed p«i« 
^ereof, (and for this purpose to make sale and dispose of the sUtob, 
fimds, and BeoBTities npon which snoh trust moneys may for the liM 
b^g be invested) in the purchase, in their or his names or name, of * 
gorenment. annuity o* an annuity of some otM of Uie pablio (Aoet in 
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same in the purchase^ in the names or name of the said trustees or trus- 
ted, of a competent share or shares of any of the parliamentary stocks or 
public funds of Great Britain^ or upon government or real securities in 
England or WaleS; or on* mortgage, or purchase of any shares of or se- 
curities lawfully granted by any corporate body, or railway, dock, or 
other public company paying a dividend upon such shares or interest upon 
such securities respectively, with full power for the said trustees or trustee, 
from time to time, with such consent or at such discretion as aforesaid, to 
alter, vary, and transpose the said stocks, funds and securities in and upon 
which the said trust moneys shall for the time being be invested for any 
other stocks, funds, and securities of the kinds and descriptions aforesaid, 
and shall pay the annual income of the said trust moneys, stocks, funds, 
and securities unto the said C. D. during her life for her sole and sepa- 
rate use, independently of any man who may be her husband [and par- 
ticularly of the said A. B. in the event of any such investment being 
made during his lifetime upon any such sale or surrender as aforesaid,] 
and so that she shall not have power to deprive herself thereof by way 
of anticipation, and that her receipts alone shaU be sufficient discharges 
for the same ; and after the death of the said C. D. shall stand possessed 
of the said trust moneys, stocks, funds, and securities and of the annual 
income thereof, vpon trtLst for such one or more exclusively of the other 
or others of the children of the said intended marriage,^in such shares 
and proportions and with such provision for their respective maintenance, 
education, and advancement, and for such partial and other interests, and 
generally in such manner as the said A. B. and C. D. shall, by any deed 
or deeds, with or without power of revocation, direct or appoint ; and in 
defanU of any such joint direction or appointment, and so far as no such 
direction or appointment shall extend, as the survivor of the said A. B. 
and C. D. shall, by any deed or deeds, with or without power of revoca- 
tion, or by his or her will or any codicil thereto, direct or appoint; and 
in default of any such direction or appointment, and so far as no such 
direction or appointment shall extend, upon trusty for all and every the 
children and child of the said intended marriage, who being a son or sons 
shall attain the age of twenty-one years, or being a daughter or daughters 
shall attain that age *or be previously married, to be divided r^^Aoa•^ 
among such children, if more than one, in equal shares, and if L -> 
there shall be but one such child, the whole to be in trust for that one 
child. [Provided always, and it is hereby agreed and declared between 
and by the parties to these presents, that the powers of appointment by 
deed or will hereinbefore given unto tiie said A. B., in the event of his 
surviving the said 0. D., shall not extend to any moneys which shall be 
derived from the sale or surrender, in his lifetime, of the said policy or 
any such further or renewed policy or policies as aforesaid, or to the in« 
vestments of such moneys, but that in either of such cases the same 
moneys and investments, notwithstanding any such appointment by the 
said A. B. as such survivor, shall, without prejudice to any such joint- 
appointment as aforesaid, be subject to the like trusts, powers, and pro- 
visions as are hereinbefore declared thereof in default of any appointment 
being made :] Provided also; and it is hereby further agreed and declared. 
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that no child or children taking any share in ike said trust fooids hy 
virtue of any such direotion or appointment shall be entitled to any 
further share in Uie said trust funds, without bringing his, her, or their 
appointed share or shares into hotchpot, and* accounting for the same 
accordingly : Provided also, and it is hereby further agreed and declared, 
that it shall be lawful for the said trustees or trustee, afiber the death of 
the survivor of the said A. B. and C. D., to apply all or any part of the 
annual income arising from the presumptive share of each of ^e children 
of the said intended marriage of and in the said trust funds during hb 
or her minority in or towards his or her maintenance, education, or ad- 
vancement in such manner as the said trustees or trustee shall think fit; 
And also at any time afber the decease of the said 0. D., or in her life- 
time, with her consent in writing, to advance unto and for each or any of 
the said children, of the said intended marriage, notwithstanding his or 
her minority, the whole or any part of the presumptive share of the same 
child of and in the said trust moneys which shall have been aotoally re- 
ceived by the said trustees or trustee in manner aforesaid, and the invest- 
ments thereof, for the advancements or preferment in the. world or in mar- 
riage of any such child; and all moneys which shall be so advanced shall 
be deducted and allowed out of the share hereby provided for the same 
child notwithstanding his or her death before his or her share shall be 
absolutey vested: Jind moreover ^ that so much of the annual income 
V^A^Tl arising from the share of each of the ^same children whieh shall 
^ J not be applied for the purposes aforesaid shall from time to time 
be added to the principal moneys of the same share, and be subject to all 
the trusts and dispositions herein contained concerning the said principal 
share; but the savings of any one year may be i^iplied to such maiuts- 
nanioe, education, and advancement, in any succeeding year or years: 
And it i$ hereby /urther agreed -and declared, that in case there shall be 
.no child ok children oi the said intended marriage who shall live to attsin 
.a vested interest in the said trust funds and premises hereinbefore declared 
in trust in favour of such child or children as aforesaid, the said trustees 
or trustee shall stand possessed of the said policy moneys and premises 
upon trust for the said A. B., his executors, administrators, and assigns : 
[I\'ovided also, and it is hereby further agreed and declared, that in tiie 
event of any such sale or surrender as aforesaid being made of the said 
policy of assurance, or of any such further er renewed policy or polieles 
as aforesaid during the life of the said A. B., it shall be lavrful for the 
said trustees or trustee, if they or he shall tiiink fit, but by no means 
imperative upon them or'him, upon the request in writing of the saidC. 
D., and eiiiher during the life of the said A. B. or after his decease, to 
invest the said moneys which shall have been received by them or-him ia 
manner aforesaid, or, in case any irrevocable appointment shall have bees 
made of any portion of the said trust funds by virtue of either of the 
powers in that behalf hereinbefore contained, then the nnappointed part 
thereof, (and for this purpose to make sale and dispose of the stoob, 
fui^ds, and securities upon which such trust moneys may for the tine 
being be invested) in the purchase, in their or his names or name, of a 
government annuity oi an annuity of some one of the public offices in 
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Great Britain for grafting aniiiiitieB and assaranoes upon iirdB, opon ithe- 
life of the said G. D., and shall stand possessed of such annuity upon 
tnist for the said 0. D., for her sole and separate nse, but without power 
of anticipation, in manner hereinbefore expressed eonoeming the annual 
rnoorne of the said trast moneys and the investments thereof daring her 
life :1 Provided always, and it is hereby agreed and declared, that every 
receipt which shall be given by the said trustees or trustee for any money 
to become payable nnto or received by them or him by virtue of these 
presents shall be a good and conclusive discharge to the person or persons 
paying the same money, and particularly to the said or any other assurance 
society or company for «11 and every such sum and sums of money as 
shall be assured to be paid by the said policy *or any such further r^4oo-| 
policy as aforesaid, and shall release such persons or person^ so- ^ -I 
dety or company, from all obligation of seeing to the application of the 
same money, and from all lien and liability by reason of the loss, mis- 
appUeation, or nonapplication thereof ^Insert paioer of appointing new 
tnuieesjrtm preceding PrecedefiU .*] Provided aJso, and it is hereby lastly 
agreed and declared, that Uie trustees or trustee for the time being, aoting. 
]Q the execution of these presents, and their respective heirs, exeoutars,* 
and administrators, shall be chargeable only for sndi fnoneys as they re*' 
spectively shall actually receive by virtue of these presents; and each of' 
^em shall be answerable only for his own acts, receipts, and defaults, 
and by no means for accidental or involuntary losses, and particularly 
that no omission or neglect to enforce the covenants on the part of the 
said A. B. hereinbefore contained, or any of them, shall be chargeable as 
a breach or breaches of trust upon any such trustees or trustee, imd that 
they or he a(nd their or his executors or administrators shall not be in 
anywise responsible or accountable for or in respect of any such omission 
or neglect, or for or on account of the said policy or any such further or 
renewed policy as aforesud* suffering or becoming liable unto any for- 
feiture, avoidance, or impeachment whatsoever; and also that it shall be 
lawfol for the said trustees and tnistee for the time being, and their re. 
spective executors and administrators, by and out of the moneys which 
shall come to their or his hands by virtue of these presents, to reimburse 
themselves or himself all costs, charges, and expenses which they respeo- 
tively may sustain or be put unto in or about the execution of the trusts 
hereinbefore declared, or in relation thereto. In witness, &c. 



PRECEDENT, No. XII. 



SMement of a Policy of Assurance on the Life of the intended Hus- 
band. {Short Form.{a)) 

This Indbntubb, made the day of ^ 1853, between A. B., of, 

(a) When brevity is an object, it is intended to rely upon the existing policy 
only, and a second deed is objected to, this form may be adopted. 
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&o. {the trUended htuhand,) of the first parfc^ G. D., of, &e. {the intended 
vn/ej) of tlie seoond part, and E. F., of, &c., and O. H., of, &c. {the 
trusteet of the 8etilement,\ of the third part, WITNE88ETH that in oonBuie. 
r*A9Qn ^^^^ ^^ ^ mamage now agreed *apon and intended to be shortly 
L J hereafter solemnized between the said A. B. and 0. D., he the 
said A. B. doth by these presents assign unto the said E. F. and O. H., 
their execators, administrators, and assigns, all that policy of assaranee 
effected by the said A. B. upon his own life with the Norwich Union 

Life Insurance Society, dated the day of , numbered — ^ and 

subject to the annual premium of £ , and the sum of £ ^ and all 

other moneys, bonuses, and benefits thereby assured, and all tlie right, 
title, and interest whatsoever of him the said A. B. in and to the 
said policy and premises, to hold, receive, and take the said policy and 
all odier premises hereby assigned or intended so to be unto the said 
E. F. and G-. H., their executors, administrators, and assigns, but never- 
theless upon and for the trusts, intents, and purposes hereinaflber expressed 
and declared concerning the same [ Covenants for title may be here inserted 
as in Prec, ZT.] : and he the said A. B. doth hereby, for himself, his 
heirs, executors, and administrators, covenant with the said E. F. and 
G. H., their executors and administrators, that, in case the said intended 
marriage shall take effect, he the said A. B. will at all times thereafter 
during his life pay or cause to be paid the annual or other premiums and 
expenses for the time being payable in respect of the said policy of assu- 
rance, and necessary for keeping the same on foot : And this Inpsn* 
TUBS ALSO wiTNEBSBTH, that for the Consideration aforesaid, it is hereby 
agreed and declared between and by the parties to these preseeents, that 
the said E. F. and G-. H., and the survivor of them, and the executors 
and administrators of such survivor (all of which lastly mentioned persons 
are hereinafter referred to as the said trustees or trustee), shall stand 
possessed of the said policy and premises hereinbefore assigned upon trust 
after the solemnisation of the said marriage, when and as the said sum 
of £ and all and any other moneys assured by the said policy shall 
become payable by reason of the death of the said A. B., to apply for 
and receive, and if necessary enforce, payment unto him or them of all 
and every such sum and sums of money as aforesaid, with full power for 
them or him to investigate, settle, and adjust all accounts in relation 
thereto, and to make and agree to any allowance or deduction in respect 
of costs or otherwise which they or he may deem expedient; and upon 
further trust (but with the consent in writing of the said G. D. during 
her life) to invest all and every such sums and sum of money as shall be 
ruiAOffi ^J ^^^^ 0' ^^^ received iu manner aforesaid in *the purchase in 
I- -I their or his names or name of a competent share or shares of any 
of the parliamentary stocks or public funds of Great Britain, or upon 
government or real securities in England or Wales (but not in Ireland)(^\ 
with full power for the said trustees or trustee from time to time, witii 
such consent as aforesaid during the life of the said C. D., to alter, vary, 
and transpose the said investments for any others of the descriptions afore- 

(y) The investment may be extended, if desired, as in the preceding precedent. 
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said ; and Bh&ll pay the annual income of the Btii trost moneys and the in- 
vestments thereof nnto the said 0. D. daring her life for her sole and sepa- 
rate use, independently of any man who maybe her husband, and so that 
she shall not have power to deprive herself thereof by way of anticipation, 
and that her receipts alone shall be sufficient discharges for the same ; 
and afiier her decease shall stand possessed of the said trust moneys and 
the investments and annual income thereof upon trust (^Here foUow as in 
the preceding 'precedent — trusts for the children of the marriage as 
A. B. and C. D, shaU jointly appointy and in default of any joint 
appointment as the survivor shaU appoint ^ and in default of appointment 
equally J — hotchpotch clausCj — provisions for the maintenance, education^ 
and advancement — for accumtdation of income — mth ultimate trust in 
default of children for A. B. — receipt clause Umt applicable to eodsting 
policy^, — power of appointing new trusteea^^rusteetf indemnity dausey 
Id witness, &c 



PRECEDENT, No. XIH. 

Voluntary Settlement of Stock and Polieies of Assurance, 
(All clauses relating to the stock being included between brackets.) 

This Indxntube, made the day of ^ 1863, between A. B., 

of, &c. {the settlor), of the first part, and C. D., of, &c., and E. F., of 
&c. nhe trustees of the settlement), of the second part (^Recites three 
policies of assurance, to which the said A. B. is entitled upon his own 
life) : And whereas the said A. B. being entitled to the two several 
sums of stock next hereinafter mentioned, namely, the sum of £ 8 

per cent. Consolidated Bank Annuities, and the sum of £ 3i per 

cent. Bank Annuities, and being desirous of giving efiect to his intention 
concerning the same hereinafter expressed, hath immediately prior to the 
execution of these presents transferred or duly authorised the transfer of 
the same sums of stock into the '''names of the said 0. D. and r^^o-i-i 
E. F.] : And whereas the said A. B., in consideration of his I- ^ 
natural love and affection towards E. B. his wife, and his children F. B., 

of , G. B., of, &c., and H. B., of, &c., and K. C. the wife of A. C, 

of, &c. formerly K. B., and for divers other good considerations, hath 
determined to settle and assure the said three several policies of assurance 
[and also the said two several sums of stock] upon and for the trusts 
and purposes, and subject to the powers and provisions, hereinafter 
declared and expressed, and hath agreed to enter into the covenant and 
declaration of trust on his part hereinafter contained : Now this Inden- 
TUBE WITNESSETH, that iu pursuance of the said recited determination 
and agreement, and for the considerations aforesaid, he the said A. B., 
with the privity and consent of the said C. D. and E. F., testified by 
their respective executions hereof, doth by these presents assign unto the 
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fl 

said 0. D. and fi. F., their ezecQtoKS, adminiflntors^ and aaaigps all 
those thiee eeveral polidea of aasnranoe effected upon the life of him the 
said A. B-i in* manner aforeaaid, together with the. three 8aid.se>renl 
earns of £ ■ , £ , and & ■■ '■ thereby assured respectiTelj, and til 
other moneys, <&€., and all the right, &c., together with full power &o.,(2) 
to have; hold, receiTe, and take the said three several policies of asso- 
ranoe, and all and singular other the premises hereby assigned or intended 
so to be nnto and by the eaid C. D. and E. F., their ezeontors, adminis- 
trators, and assigns, in as full and ample a manner as the said A. B. can 
assign or otherwise assure the same, hot nevertheless upon and for the 
titists and purposes, and with apd subject to the powers and provisioos 
hereinafter declared and contained of and oooeeming the same :• And the 
said A.B. doth hereby [cotwnan^ to pay iheunnwd premiums icpon (&e 
Mtdpolictea, <mti^ Precedent XTT1> And this Indshtubx also wnv 
NB88ETH, that for the purposes and considerations aforesaid, it is hereby 
agreed and declared by and between the said persons, parties hereto, th&t 
the said C. D. and E. F., and the survivor of them, and the execaton 
and administrators of such survivor (hereinafter referred to as the said 
trustees and trustee), shall stand possessed of and be interested in the 
said [several sums of £ bank annuities and •£, bank annaities, 

and the dividends and annual income thereof, and the aforesaid] polides 
of assurance, moneys, and other premises hereinbefore expressed to be 
assigned upon trust [during the natural life of the said A. B., to pay 
r^AQo-] ^^^ ^^ ^' ^^ assigns, or authorise or permit him or them «to 
I- -1 receive the dividends and annual income of the aforesaid several 
sums of stock or bank annuities for his or theii' own use or benefit, and 
upon further trust] that the said trustees and trustee do and shall, upon 
the decease of the said A. B., apply for and receive, and if necessary 

enforce, payment unto them or him of the said seVersl sums of £ , 

£r^ — f and £ , and all other moneys to become payable byviitae 
of the said several policies as aforesaid, with full power for them or him 
to investigate, settle, and adjust all aooounts in relation thereto, and to 
make or agree to any allowance or deduction in respect of costs or other- 
wise which they or he may deem expedient : And upon furrier enut^ to 
invest all such moneys as shall be by them or him received by virtue (A 
the said policies of assurance, in the purchase, in their or his names or 
name, of a competent share or shares of any of the parliamentary stocks 
or public funds of Great Britain, or upon government or real securities 
in England or Wales (but not in Ireland), with full power for the said 
trustees or trustee, from time to time, to alter, vary and transpose the 
said investments for any others of the descriptions aforesaid; but as to 
every such investment or variation of such investment with the consent 
in writing of the said E. B. during her life : And it is hereby declared 
and agreed- that the said trustees and trustee shall stand possessed of and 
be' interested in the said trust moneys which shall be by them or him 
received in manner aforesaid and the stocks, funds and securities in sod 
upon which the same moneys shall, for the time being, be invested [and 

{t) See preceding precedents. 
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also of and in the said stims of £ bank annuities and £ bank 

annuities, from and after the decease of the said A. B.I, upon trust to pay 
the dividends and annual income thereof unto the said G. B. and her as- 
signs during her life or until she shall again marry :{a) and from and after 

(a) This limitation is the simplest of all possible limitations, and will be appro- 
priate when the children are of age, or nearly so, and has the advantage of vesting 
the shares immediately, so as to enable the children to settle, or otherwise deal 
with them,* those of ibe male children will, indeed, be subject to their liabilitiesi 
and, particularly, would vest in their assignees upon their bankruptcy or insol- 
vency, and the share of the female will be an equitable chose in action to which 
her husband will be absolntely entitled by survivorship ; but these objections will 
be rendered of little weight by the power of revocation retained by the settlor. 
The trust, however, subsequent to the life interest given to the widow, must depend 
upon the circumstances of the family; when it is intended that the widow shall 
take for her life, and not during her widowhood only, and the estates of the chil- 
dren living at her decease, or previously dying, leaving children then living, shall 
alone be benefited, the following limitations will be appropriate : 

''From and after the decease of the said A. B., upon trust, to pay the dividends 
"and annnal income thereof, unto the said 0. B. during her life, for her sole and 
"separate use, independently of any man who may then be her husband; and of 
" his debts, contracts, and engagements. And from and after the decease of the 
"said G. B. shall stand possessed of, and be interested in the whole of the said 
'* trust-moneys, stocks, funds, and securities, upon trust, to pay and divide the 
"same unto and among such of them, the said F. B., G. B., H. B., and K. G., as 
"shall be living at the death of the survivor of the said A. B. and G. D., or shall 
"be then dead, leaving issue then living, the share or shares of sach of them as 
"shall be then dead, leaving issue then living, to be paid unto his, her, or their 
"respective executors, or administrators, as part of his, her, or their respective 
"personal estates.'^ 

When the children are young at the time that the settlement is executed, it will 
be generally desirable that the trasts should run as in an ordinary marriage set- 
tlement, namely, for the wife, for her life, for her separate use, and without power 
of anticipation, with remainder to the children, including afterbom children, as 
the parents or the survivor of them may appoint, and in default of appointment, 
equally at twenty-one or marriage, with the usual clauses. See ante, Precedent, 
XI. 

It may sometimes happen that the settlor may wish the share of a daughter to 
be paid to the trustees of tiie settlement made upon her marriage, in satisfaction 
of a covenant already entered into by himself in such settlement, for the payment 
of a sum of money after the death of himself and his wife. In such a case, sup- 
posing the settlor to have three children only, namely, a son and an unmarried 
daughter, and a daughter upon whose marriage be has entered into an obligation 
of this nature, the trust will be, " that is to say, as to two equal third parts, or 
"shares thereof, upon trust for my son X.and my daughter T. and their respective 
"executors, administrators, and assigns, in equal shares and proportions as tenants 
"in common, and not as joint-tenants, and as to the remaining equal third part 

"or share thereof, upon trust to pay and transfer the same unto and 

"their executors, or administrators, or other the trustees and trustee for the time 
"being acting in the execution of the trasts and provisions of an indenture dated 

(^the , and expressed to be made between [parties] being the settlement made 

" previously to and in consideration of the marriage then intended, and shortly 

" afterwards solemnised between my said daughter [and the said ] ; such 

"transfer and payment to be made in satisfaction or part satisfaction (as the case 
"may be) of the covenant entered into by me in and by the same indenture for 
" the payment by my executors or administrators unto the said trustees or trustee 

"of a sum of 1, in manner therein mentioned, and to be by the said trustees 

"or trustee held upon and for the trusts, interests, and purposes, and with, under, 
"and subject to the powers, provisoes, declarations, and agreements in and by the 

"same indenture expressed and declared of and concerning a sum of /. thereby 

"settled, or as near thereunto as the deaths of parties and circumstances will 
"admit." 

August, 1853.— 19 
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P^ . oq-1 the determination *of the trust herein-before declared for the benefit 
L J of the said C. B.^ whether sach determination sballbappen by her 
death or by her second marriage^ shall stand po88€|8fled of and be inte^ 
ested in the said trnst moneys, stocks, fands and securities, and the 
dividends and annual income thereof upon trust for the said F. B., 0. 
B., H. B., and K. C, and their respective executors^ administratoiB and 
assigns in equal shares and proportions as tenants in comm(»i| and npt as 
joint-tenants [Provided always, and it is hereby declared aad agreed by 
and between the said persons parties hereto that it shall be lawful for the 
said trustees or trustee, at any time or times, with the consent in writisg 
of the said A. B. during his life, and after his decease with. the conseat 
r«i^dl ^° writing of the said G. B. during her life,(&) to make 'sale and 
L J dispose of the said sunls of £— — bank annuities, and jS-^- 
bank annuities or any part thereof, and invest the moneys to be derived 
from every such sale in any of the stocks, funds, and sccBrities hoein- 
before appointed for the investment of trust funds, wit)i fbll power, fiom 
time to time, to alter, vary and transpose the said stooksy funds, asd aeca- 
rities in and upon which the said trust moneys shall for the time bemg^ 
be invested for any others of the like nature. J Provided always, and it 
is hereby further declared and agreed, that any bonus, accnmulatioD, or 
profit which may from time to time bo declared, or become payable upon 
or in respect of any or either of the said policies of assurance whidi 
shall for the time being be subject to the trusts and provisions of these 
presents, beyond an J in addition to the principal sum or snms thereby 
originally assured, shall or may be, (but subject to the Meer in tint 
behalf of the assurance company or companies by whom such policy or 
policies shall have been granted,) in the option of the said A.. B^ testified 
by some writing under his hand, applied eithet wholly or in part is 
reduction of the annual premium or premiums upon the same policy or 
policies respectively, or shall or may be otherwise applied in such manner 
in all respects as the said A. B. by any writing under his hand sball 
direct, and in default of and subject to any such exercise of the afore- 
said option, and of and to any such direction as aforesaid, the same 
bonus, accumulation, or profit shall be added to and shall be subject to 
the same trusts and provisions as the said principal sum or sums so 
assured by the same policy or policies. Provided always, and it is 
hereby further agreed and declared, that every receipt which shall be 
^ven by the said trustees or trustee for any money to become payable 
unto or be received by them or him by virtue of these presents shaU be 
a good and conclusive discharge to the person or persons paying the 
same, and particularly to the said assurance societies or companies, and 
every of them, for all and every such sums and sum of money as shall 
become payable by virtue of the said policies or any of them, and shall 
release such persons or person, societies or companies, and every of 
them, from all obligation of seeing to the application or non-applicatioD 
thereof: Provided also, and it is hereby further agreed and declared, 

(b) When it is intended that the tnists ebonld be of longer duration than tbe 
life of the sarriTor of the settlor and his wife, the power of invefltment after their 
decease should be at the discretion of the trustees. 
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that in case the said trustees or either of them, or aoy trostees or trustee 
to he appointed iu their or either of theijr plaoe9 bjyirtoo of this present 
proTisioa shall die, or be desirous o( being discharged f from the r«^qr-i 
ezecation of the aforesaid trustSi ov shall refuse or b0oome inoA-. ^ J 
pahle of acting therein, or shall go or be aboiat to i^ide^ or shall for six 
calendar months consecutiyelj aotuallj reside, qui of the jurisdiction of 
the Court of Chanoery at Westminster, then ^nd in every such casei it 
shall be lawful for the said A. B., his executors or administrators, but 
nevertheless as to every appointment to be made by the executors or 
administrators of the said A. B., with the consent in writing of the said 
£. B. during her life, by any deed or deeds, under his or their hand and 
seal, or respective hands and seals, to nominate and appoint <^ny fit per- 
sons or persQA to supply the plaop of the said deceased, retiring^ or inca- 
pable trustees or trustee ; and immediately after eve^ such appointment, 
the said policies, moneys, stocks, funds, securities, and premises, for the 
time being subjecjb to the tr\ists and provisions. of these presents, shall be 
assigned and transferred, so that the OMne may vest in such new trustees 
or trustee, either jointly with the surviving or eontinuing trustee, or 
solely, as the case may require^ and in their exeoutors and administra- 
tors, upon and fbr the trusts and purposes h^tein-befbre declared^ i^nd 
contained oonoeming the same; and every such new trustee shall have 
the same powers, authorities, and discretions^ and act in the execution of 
the trusts and provisions of these presents, as effectually, in all respects, 
as if he had .been hereby originally appointed a trustee instead of .either 
of them the said C. D. and E. F. (^Trustees' Indemify Claque, ante, 
Precedent XI.) Provided nevertheless, and it is hereby expressly 
declared and agreed by and between the said parties hereto, that not- 
withstanding the trusts, powers, provisions, and covenants herein-before 
contained, but without prejudice in any respect to the aforesaid provi- 
sions for the protection and indemnity of the trustees for the time being 
hereunder, it shall and may be lawfcil for the said A. B., and he doth 
hereby reserve to himself fcdl power and authority, at any time or times 
heraaflber during his life, by any deed or deeds to be by him sealed and 
delivered in the presence of and to be attested by one or more witness or 
witnesses, either absolutely or partially to revoke, determine, and make 
void all, any, or either of the said trusts, purposes, powers, provisions, 
and covenants herein-before respectively declared, expressed, and con- 
tuned oonoeming the whole or any part or parts of the aforesaid [bank 
annuities,]] policies, moneys, and other premises, which shall for the time 
being be subject to the trusts and provisions of these presents or any of 
*thent ; and also, if he shall think fit, by the same or any other r^Aotri 
deed or deeds to be respectively executed in like manner, to I- -I 
direct, limit or appoint any other trusts, purposes, powers, and provisions 
of and concerning the whole or any part or parts of the aforesaid [bank 
annuities,]] policies, moneys, and other premises, the aforesaid trusts and 
provisions concerning which shall have been so revoked either absolutely 
or partially as aforesaid, for the benefit of such person or. persons, and 
otherwise in such manner in all respects as the said A* B« shall think fit 
Provided, lastly, and he the said A. B. doth hereby Qzpressly declare, 
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that subject and without prejudice in any respect to the operation of the 
assignment of the said policies and premises herein-before contained, and 
if and so far as may be requisite or expedient for giying full effect in 
equity thereto, and to the respective trusts, purposes, powers and provi- 
sions herein-before contained, and for the specific performance and execu- 
tion of the aforesaid desire, determination and agreement by or on the 
part of him the said A. B., he the said A. B., his executors or adminis- 
trators, as concerning the said policies, moneys, and all other premises 
herein-before assigned or expressed so to be, are and shall be possessed 
thereof and interested therein respectively, upon trust for the trustees or 
trustee for the time being of these presents, pursuant to and according to 
the several and respective trusts, powers, and provisions herein contuned, 
and for that purpose, upon trust, at the request of the trustees or trustee, 
or of any person or persons beneficially entitled hereunder, and at the 
expense of the trust estate or of the person or persons making such 
request, from time to time, to do, execute, and perform or concur in all 
such deeds, acts, and things as may be requisite and expedient for the 
vesting, paying or transferring in or to the said trustees or trustee, for 
the time being hereunder and upon, with, and subject to the said trusts, 
powers, and provisions all and singular the said policies, moneys, and 
other premises hereby assigned or expressed so to be, and the moneys 
and other funds to arise therefrom, or which shall constitute the produce 
thereof: Provided, nevertheless; and it is hereby expressly declared, that 
neither the said last preceding declaration of trust nor any other thing 
herein contained shall prejudice or affect the aforesaid power of revoca- 
tion and new appointment herein-before reserved unto or vested in the 
said A. B., or any future exercise thereof. In witness, &c. 



r^AOfri *^Boctract/ram the MinuUs of a Special Court of Directon of At 
L 'J EquitaUe Society^ 9ih December, 1830. 

Rksolvsd, — ^That the following scale be adopted for regulating the rate 
of interest to be received in future on money advanced on mortgage by 
the trustees of this society. 



Scale. 


Price of Consols. 


Interest, if paid within 

thirty days after it 

becomes doe. 


Above 90 per cent 

At or under 90 and above 86 . 
At or under 86 and above 78 . 
At or under 78 and above 70 . 
At or under 70 


£ f. d, 

3 10 

3 15 

4 
4 10 
6 ' 
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BesolTed, — ^That the price of the 8 per cent. Consolidated Bank An- 
nuities on the List day of April, and on the last day of October in every 
year (or if the same shall fall on Sunday, or a holiday, on the next open 
day of Business), shall regulate (in conformity with the above scale) the 
rate of interest on all the mortgages of this society, and that the payment 
to be made in the half year from April to October, shall depend on the 
price of 8 per cent, consols on the last day of October then preceding; 
and in the half year from October to April, shall in the like manner 
depend on the price of 8 per cent, consols on the last day of April then 
preceding. 

Resolved, — That nevertheless no variation take place in the rate of 
interest on mortgages until they have respectively endured for three 
years. 

If the half-yearly payments of interest remain unpaid at the expiration 
of thirty days from the time of their respectively becoming due, liie same 
will be charged after the rate of 5 per cent, per annum. 



Cases decided in the County Courts upon the Claim of ike Medical 
Referee of the Assured to the Payment of a Fee hy the Company. 

(From the ''Essex Standard," Oct. 4, 1860.) 

S. A. Philbbiok, Colchester, v. Charles Whetham, London. Defend- 
ant was sued as one of the directors of the National Provident Institution 
for the fee of one guinea for furnishing particulars as to the health of a 
party proposing to assure his life. It appeared that on the 6th of August 
plaintiff received a circular letter from the secretary to the institution, 
stating that ^^ reference having been made to him" in a proposal for a 
life policy, by Mr. James Harwood, as his medical attendant, the Board 
requested that he would favour them with answers to questions given in 
the document. It further stated that communications *of this r^cj^oo-i 
nature were considered as strictly confidential; and a request was I- -I 
added in writing that the information should be forwarded forthwith, so 
that the proposal might be considered and decided upon at the next 
Board day. The certificate was sent up on the 8th, with a note charging 
the fee of a guinea; and on the 10th the plaintiff received a letter from 
the secretary, stating, that it was not the practice of the office to pay 
fees to medical attendants of assurers. The plaintiff, in his evidence, 
said for some years he had furnished similar certificates to the office in 
question, without charge; life assurance not being then so prevalent as 
to make the practice a burden to the profession, but since these applica- 
tions had become so frequent he had refused to supply the information 
without payment. He mentioned two instances in which he had actually 
received payment through the society's agent in Colchester, but it ap- 
peared that in these oases he was aware that the money came from the 
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parties effecting the insurance, and not firom tbe office.- The defence 
relied upon wa^ in brief that the party being desfrouii of insuring his life, 
ts it was one of the requisites to enable him to do sd that he should refer 
to his medical practitioner, the onus of payment was upon the assurer 
and noil upon the society. In answer to the judge, tbe agent of the ofEce 
said that Mr. Philbrick had repeatedly told him hb would not furnish 
any more certificates without a fee ; but he had never said that in case 
of applications to him he should hold the sbciety liable^; that he befieyed 
this was the first circular s^nt to Mr.' Philbrick direct from the secretary, 
those which had been furnished gratuitously haying all come from him- 
self as agent. — Mr. Philbrick submitted that the last ansirer was a teiy 
material one to the plaintiff's case, as showing a new mode of application 
to him, after he had declined to frimish more certificates without pay- 
ment. He also urged that upoh the face of the letter It^lf the agreement 
was between the office and himself; for he did not see how the letter 
could be construed otherwise than as a request from the office to perform 
certain services on their account. — His honour said, if the letter had 
stood alone, and this had been the first transaction of the kind between 
Mr. Philbrick and the office, he thought they would have been liable and 
must have paid him; but now, as it appeared to him, the whole depended 
upon what had previously taken place. Of course Mr. Philbrick was not 
bound to continue furnishing certificates gratuitously, but he was of 
opinion that he could not claim payment without previous notice. 

Judgment for the defendant. 

Hooper v. The Gresham Life Assurance Society^ «» the JShorediUh 
County Court f before Mr. Sergeant, Stork$,(c^ 

This was an action brought by a medical gentleinaB to ie«ov^ a fee 
of one guinea, as compensation, for professional opinion and Bervices, con- 
sisting of answers to certain inquiries t^ to the state of bealtb of a pro- 
posed assurer. 

The plaintiff put in evidenoe a letter which be bad received from tbe 
secretary of the society, commencing thus :— 

« Proposer's Medical Beferee. 
<<To Mr. r Hooper, Queen's Boad, Dalston. 

« Sir, — Mr. Jacob J. Davies, who ha^ been proposed to this office for 
an assurance on his life, haa given a reference to jou for private and 
confidential answers to the following queries." 

rutAQQ-] *^^CQ follow certain printed questions]; and theire is a note at 
L J the foot to the effect that — 

« The directors would be obliged by your answering eaqh of the ques- 
tions separately." ^ 

Answers were accordingly returned to the society,, and for which tbe 
plaintiff some time afterwards claimed a fee of a guinea; but the sodetj 
refused to pay the demand, on the ground that it was not customary. 

(e) Post Magazine, Tth June, 1851. 
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It was wged on bebalf of the society that there was no retainer, nor 
was there tfny oontraot either expressed or implied. The legal contract, 
if any, was with the assured, without whose previous consent the plaintiff 
could not with propriety have answered the questions at all. The plain- 
tiff should either have declined to answer the questions, or have made a 
* ^»ecial contract for remuneration. That there might be some few offices 
which held out inducements to medical men, but this society, in common 
with the majority of offices, did not; nor was it bound by the arrange- 
ments of others who did. A contract must be ^ther expressed or im- 
plied. If implied, then it must either be supported by the particular 
ciroumstanoes, or by general usage. That in this case the circumstances 
did not imply such a contract, and the general usage was against it ; and 
where there was a doubt as to the services being gratuitous, the onus of 
proving an express contract lay upon the plaintiff. In the case of Hing- 
ston V. Sir Fitzroy Kelly (18 Law Journal, 860), Baron Parke held that 
if the defendant could show that the contract was doubtful the plaintiff 
mast clearly prove an engagement to pay. That the cases of Reason v. 
Wirdiman (1 Carr. & Payne, 434), Davies v. Davies (9 Carr. & Payne, 
871), and Keith v. Russell (3 Q. B. Reports, 928), were also in point. 
If there was any contract at all in this case, it must have been with the 
assured, for whose benefit the inquiries were made, and who was bound 
to give all the information required, and if he did not he must abide by 
the consequences. That the medical referee was the selection of the as- 
sured, not of the society ; and if the plaintiff had intended to charge the 
society he ought to have stipulated for payment That the services ren- 
dered by the plaintiff, however, were not in themselves chargeable. A 
referee as to the responsibility of a party requiring a loan could not 
charge for giving information, and the only distinction between such a 
case and the present is, that the one is'.an inquiry into pecuniary circum- 
stances and the other into the state of health. Both are voluntary, and 
cannot be converted into a debt. Noi' could a former master charge for 
giving information as to the character and fitness of a servant. In neither 
case was the referee bound to answer the- questions, nor was the plaintiff 
in this case. 

His Honour. The question in this case is whether there was an im- 
plied assumpsit? The argument that the medical referee is the selection 
of the assured is certunly a strong one; for although the questions are 
put down by the society, the name of the referee is given by the assured. 
I don't think there is any evidence of an implied assumpsit beyond the 
sending of the letter. That is my present impression ; but it is a ques- 
tion of too general importance to be decided off hand. The nonsuit is 
also a question of considerable nicety; I shall, therefore, take time to 
consider my judgment. 

The following judgment was afterwards delivered by the Court: — <<In 
this case of E. Hooper, a medical gentieman, the plaintiff states that this 
is an action on contract for IL Is,, due for professional opinion *and r^AAQ-i 
services by the plaintiff at the request of the secretary of the ^ J 
Ore^ham Life Assurance Society. There were two points raised in this 
case : first, that in an action for an apothecary's bill the plaintiff cannot 
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rjcover any charges unless he proves his right or qaalificaiion to practise, 
and that he must on the trial produce his certificate to practise from the 
Apothecaries' Company, or prove that he was in praetice on the let of 
August, 1815. The second point raised was that there was no contract, 
either expressed or implied, as between the society and the medical refe* 
ree. The one I don't mean to deliver any opinion upon, as upon the 
other point I am clearly of opinion that the plaintiff must be nonsuited. 
The question turns upon whether there was a contract expressed or im- 
plied — what the law calls assumpsit. It is perfectly clear in this ease 
there was no contract expressed — that there was nothing approachiDg a 
precise and specific contract. Then the question as to whether there was 
an implied assumpsit arises. Assurance offices have made certun roles 
and regulations upon which they hold out to the public that they are 
willing to enter into a contract. Therefore the contract is from the be- 
ginning as between the assured and the assurer. The contract is thai 
the party shall give certain securities to them, and they assure his life 
upon certain conditions ; and one of the conditions is that answers by a 
medical practitioner shall be forwarded to the society in reply to certain 
inquiries (as set forth in their printed letter) as to the state of health of 
the proposed assurer. They know not the medical practitioner to whom 
they are referred, and have never had any communication with him ; hot 
they take it for granted that he must know something of the assozed. 
Now let us advert to the letter sent by the secretary of the society at the 
request of the assured. A proposal is made which the medical referee 
knows nothing of, and they agree to assure the party's life on condition 
that their inquiries are satisfactorily answered. It is necessary to advert 
to that letter to show how the case stands between the assured and the 
medical man selected by him as his referee, and from which letter it is 
clear, at all events, that the society has no communication whatever with 
the referee before the proposal is made. Hitherto the medical profes- 
sion, which is composed of a large body of learned and scientific gentle- 
men, has abstained from making any claim for professional services in 
matters of this kind. The question has never been decided in any of the 
superior courts, and there is no substantial opinion making insurance 
companies liable. The letter which is sent by the secretary — and which 
makes the case more clear — ^is addressed to Mr. Hooper (it might have 
been addressed to Mr. anybody else), and runs thus : — << Sir, Mr. Jacob 
J. Davies, who has been proposed to this office for an assurance on his 
life, has given a reference to you — he has given a reference — ^for private 
and confidential answers to the following queries." Then the questions 
are put, but which it is unnecessary to advert to, and the letter is signed 
by 5lr. Evans Hooper and returned to the society. How does this make 
a contract between the society and the medical referee? It would be 
very true, if there was nothing in the letter which showed that it was the 
act of the party who had proposed to the office for an assurance on his 
life, and that the opinion of a medical gentleman as to his state of health 
was one of the conditions upon which the society agrees to assure a party's 
life, that the medical referee might say, '' you have no right to draw npon 
my skill and services." And if it was put upon that principle abstract- 



APPXITDIX. 297 

edly, it *might be a qnestion whether the medioal practitioner r«44ii 
would not be entitled to remuneration. But the contract here ^ J 
is between the asfiorer and the assured. The society saj, <^the medioal 
man is not of our choosing, nor are we dependent upon his skill.'' .In 
mj opinion it is one of the conditions made with the assured, that a med- 
ical man shall answer the questions proposed by the society. This is 
the basis of the contract, and the meaning of it is, <^ not that we shall 
trouble ourselves to select a referee," we leave it to your honour to choose 
some one who shall supply us with the information we require. I can 
see no contract in this between the company and the third party — ^the 
medical man. The plaintiff might have said, I shall not send answers 
unless I am paid. Upon the whole I am decidedly of opinion that the 
plaintiff in this case is not entitled to recover; and that dispenses with 
the first question, upon which I give no opinion." 

Duphx^ and another v. The Economic Life Office^ in the Sheriff* » 
Oourtj Augusi 24, 1852, he/are Mr, BusseU Gumey.{a) 

Thb question involved in this action was the right of a medical man 
to a fee from the assurance^office for giving his opinion on the life of a 
patient proposed for assurance. 

One of the plaintiffs stated in evidence that he received a communica- 
tion from the defendants, enclosing a long string of questions to be 
answered by him respecting a lady whom he attended professionally, and 
who had proposed her life for assurance in the office of defendants. The 
communication stated that they were referred by the lady to the plaintiff, 
and that the answers would be considered as strictly confidentiiJ. The 
questions were returned with answers, and a note stating that the plain- 
tifPs fee was a guinea, which he requested should be forwarded to him. 

His Honour bought that no case had been made out against the de- 
fendants. 

Mr. Humphreys submitted that there was no one else on whom the 
plaintiflb could come for the fee, and the answers were returned with a 
demand for it 

His Honour said the plaintiffsi need not have answered the questions 
without the fee, and the letter enclosing the question stated that they 
were referred by the lady proposing her life for assurance. He felt 
bound to refuse the claim of the plaintiffs 

Verdict for defendants. 



Qxm <A« Question^ Soto far the Principle of the Thellusson Act is ap- 
plicahle to Trust for the Payment of Premiums upon Policies of 
Insurance. 

In the case of Bassel v. Lister (9 Hare, 177,) the question was discus- 

{d) Post Magazine, Angusti 1862. 
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tsed whether a direction given by a will to pay the preminms upon a policy 
of assorance effected by the testator upon the life of another person oat of 
the income of the testator's property was obnoxioiES to the pi'ovisions of 
the Thellosson Act, 89 & 40 Geo. 3^ that is to say, was yiaHd ftr the 
whole of the life assured, or only for the term of twenty-one years after 
r*4421 "^^ ^eath of the testator. The law, as it stood befbt^ the 
^ J statate hi question, having put no restriction npon the accumu- 
lation of property so long as the vesting could be suspended, BIr. Thd- 
lusson had by his. will directed that his personal property' should be 
invested in land, and the rents and profits of the land to be purchased, 
and of his' real estate, should be accumulated during the lives of all of 
his descendants who should be living at the time of death, and he then 
limited the accunralated property in &vour of certain of his descendants 
who might be living at the expiration of the trust. This will being 
upheld by the court, it was deemed necessary by the legislature to inter- 
pose for the purpose of restriction such dispositions for tilie future. And 
it enacted, « that no person or persons should, after the pasidng of the- 
Act, by any deed or deeds surrender or surrenders, will, codicil, or 
otherwise soever, settle or dispose of any real or personal proper^ to 
and in such manner that the rents, issues,- profits, or produce thereof 
should be wholly or partially accumulated for any longer term than tilie 
life or lives of any such grantor or grantors, settlor or settlors, or the term 
of imentj'One years from the death of any such grantor, settlor, devisor, 
or testator, or during the minority or respective minorities of any person 
or persons who should be living, or in ventre sa mdre, at the time of the 
death of such grantor, devisor, or testator, or during the minority or 
respective minorities only of any person or persons who under the uses 
or trustil of the deed, surrender, will, or other assuranoe directing such 
accumulation, would for the time being, if of full age, be entitled Unto 
the rents, issues,- and profits, or the interest, dividends, or annual pro- 
duce so directed to be accumulated; and in every case where any ae- 
cttmulation should be directed otherwise than as aforesaid, such direction 
should be null and void, and the rents, issues, profits, and "produce of 
such property so directed to be accumulated should, so long as the same 
should be directed to be accumulated contrary to the provinons-of this 
Act, go and be received by such person or persons as would have beeti 
entitled thereto if such accumulation had not been directed.'' And it 
was further provided, that nothing in the Act contained should extend 
to any provisions for payment of debts of any grantor, testator, or devisor, 
or other person or persons, or to any provision for rusing portions for any 
child or children of any person taking any interest under any such con- 
veyance, settlement, or decree, or to any direction touching the produce 
of timber or wood upon any lands or tenements, but that all.suoh pro- 
visiona and directions shall and may be made and given as if this Act 
had not passed. Sect. 2. 

In the case in question. Sir Q. Turner, V. 0., thought that the his- 
tory of its origin must be taken as the key to the statute, as directed 
against accumulation of rents and profits, qua rents and profits, and not 
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against dispofiitiolis liarvtag refetenoe to any batga!ns'or contracts entered 
into for other pntpoBes than the merd purpose of acctimhlation. 

It was said in argument that the payment of the income to the insn- 
•ance eotnpany fmg'of itself to aocntnnlation ; that the company were the 
recipients of the income for the purpose t>f accumulation ; and that what 
was don^ was the same thing as if the rents were paid to an individual 
to aeoumulate in his hands^ and to be paid oterat the death of the life 
insured; but the Vice Chancellor did not consider that the payment of 
the premiums to the insurance office out of the income was an accumu- 
lation ♦of that income. "The premiums," said he, **when paid r*4^Q-i 
to the insurance office become part of their general l^ds, subject^ -> 
to all their expenses; and although it is tnfe that the funds in the hands 
of the companiiBS do generally produce accumulations, it is impossible 1p 
say what accumrulafeions arise from any particular premium. It was said 
that it was an accumulation as to the estate because the estate receives 
back a certain sum upon the death of the party whose life was insured; 
but what the estate receives ba6k is not the accumulation of the income, 
but a sum payable by the office by contract with the testator; and is this 
an Bceumulation within the meaning of the statute ? The history of the 
statute gdesfarto show that it is not; and I think the language of the 
enaetment eonfinns that view. The enactment is, that no person shall 
settie or dbpose of real or personal estate so and in such manner as that 
the rents and profits shall be accumulated beyond the prescribed periods ; 
and there are words which admit of a clear, plain, common sense inter- 
preta^n as referring to the accumulations of rents, profits, and income, 
qui' fonts, profits, and ineome. Why is the Court to put a strained con- 
struction upon them, and cut down the undoubted right which existed 
before the statute, beyond what the language of the statute in its ordi. 
nary interpretati(» imports? It is said that the Court ought to do so, 
because the spirit and intent of the statute was to prevent accumulations 
and the suspension of the beneficial enjoyment; but this argument 
i^pears to me to beg the question ; for it assumes, that what the petitioner 
here calls an accumulation, suspending the beneficial enjoyment, was an 
aoeumulation intended Hb be prevented by the statute. Much reliance 
was placed in the argument upon the mischief which might ensue from 
policies of insurance being resorted "to for the purpose of evading the 
statute if the dispositions of this will were upheld ; but I entertain no 
apprehensions of any such mischief. I think that suitors and testators 
who contemplate accumulations are far too keen-sighted to incur the risks 
to which such a course of proceedings would be exposed.^' <' If,'' he 
added, «the eonfttruetion for which the petitioner contends can be sup- 
ported, what is to become of partnership agreements for long terms of 
years where certain sums are to be drawn out annuaUy, and the remain- 
ing profits are to accumulate, and be divided at the end of the terms f 
What is to be done with policies of insurance on the lives of debtors? 
And how is the case of a settlement of policies of insurance with stock 
transferred in trust to* pay the premiums out of the dividends to be dealt 
with ?" 

In this case the policies had been efieoted by the testator upon the 
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lives of his sons^ and he had directed the settlement of them npon the 
families of these sons, and the payment of the premiums out of the in- 
come of his property. 

If, as is probable, these policies thus effected by the testator were in- 
valid, for the want of an insurable interest in him, it seems strange that 
this argument was not adduced, as it may be assumed that the court 
would not have carried into effect a direction to apply the proceeds of a 
trust estate in carrying out a void contract, although there might be a 
strong presumption that one of the parties to it^ namely, the insurance 
office, was unlikely to question its validity. Even upon the hypothesis 
that an insurance depending upon a considerable number of lives, and a 
trust for the payment of the premiums, could not be impeached as oh- 
rutAAA-} i^oxious to thc Spirit of the Thellusson Act, it is worthy *of note, 
L J that the want of an insurable interest in any numb^ of lives 
would in most cases prevent such an arrangement being carried into 
effect. 

The doctrine of the Vice Chancellor, however, seems to go farther 
than merely to support the disposition in question on that case, and to 
sanction a series of periodical payments for a term however long, when 
the consideration for them is a gross sum to be paid by some other partj. 
It may, therefore, become a question for insurance offices, whether aoeu- 
mulations may not practically be carried into effect, by the issue of in- 
struments in the form of policies, insuring the payment of a gross siun 
of money at the expiration of a long term of years, in consideratioa of 
an immediate single premium, or an annual payment in the nature of a 
premium payable during the whole of the term. Having regard to the 
expensive machinery necessary for the management of a large trust 
estate, it may be a question whether such an arrangement might not he 
carried into effect, beneficially to the insurance office, and so as to pro- 
duce a large amount at the expiration of the term that could be obtained 
by a specific accumulation of the increase of any particular fund hj 
trustees. The result of the accumulation directed by Mr* ThellnssoD 
has, as it is well known, proved a miserable fiulure ; but the rook upon 
which the trust split was the direction to accumulate in the purchase of 
real estate. Had the investments been made in the funds alone, the 
amount, owing to the rise in the value of funded proper^i^nyght hare 
even exceeded the expectation of its authors. 




BEPORT PBOM THE SELECT COMMITTEE ON ASSURANCE 

ASSOCIATIONS. 

The Select CommiUee appointed to take ttUo connderatum the Subject of 
Jlsturance AesocioHons and who were empowered to r^rt thdr 06- 
eervcUioTUf and the Minutes of Evidence taken b^ore tAem, to At 
House; have considered the Matters to them re/erredj and have agreed 
to the/ollowing Report: 
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Tour oommittee have oonsidered the sabjeot referred to them, and 
hare examined the registrar and assistant registrar of Joint Stoek Com- 
panies; the registrar of Friendly Societies; Mr. Finlaison, the late 
aotnary to the Commissioners of the National Debt ; Dr. Farr, at the head 
of the statistical department of the registrar-general's office ; and many 
of the most eminent actuaries connected with insnrence offices of every 
class. 

II. So far as regards the Joint Stock Companys' Act of 1844| 
your committee have confined their inquiry chiefly to that portion of 
it which affects insurance companies, and more particularly the busi- 
neas of life insurances. From the evidence of the registrar and 
assistant registrar of Joint Stock Companies, it appears that the law, 
as it now stands, is extremely defective, and that the provisions of 
*the Act of 1844 are very imperfectly carried out ; many of r-i^AAti-] 
which they have no power to enforce if not complied with. ^ -* 

ni. With regard to provisional registration, it appears that the law, 
as it now stands, does not afford the security which was contemplated by 
the Act of 1844; inasmuch as the representations made by the pros- 
pectuses and advertisements issued by the new companies often vary very 
materially from the objects for which they have been provisionally regis- 
tered ', and there appears to be no means at present to prevent deception 
and misrepresentation being practised on the public in this way. Nor 
are the regulations required in order to obtain complete registration more 
perfect for that purpose. It is required by the law that the deed of set- 
tlement should be signed by shareholders equal to one-fourth in number, 
and representing one-fourth of the proposed capital of such companies ; 
but it appears, from the evidence of Mr. Whitemarsh,^ that this provision 
has been extensively abused by means of false and fraudulent signatures, 
and has thus proved to be a very insufficient security for the objects con- 
templated. It appears, also, that it has been frequently evaded by com- 
panies commencing business with a very small capital, and, immediately 
upon obtaining cottiplete registration, greatly increasing its amount, 
which they are enabled to do without further recourse to the office of the 
registrar. These observations, however, apply to Joint Stock Companies 
generally. 

IV . After Joint Stock Companies are completely registered, one of the 
chief securities contemplated by the Act of 1844 for the safety of the 
pubUo is the duty imposed upon them to return annual balance-sheets 
representing the state of their affairs to the registrar's office, where they 
are open to public inspection. But from the fact, that that Act pre- 
scribed no form, and furnished the registrar with no power to enforce a 
compliance with the spirit, or even with the letter, of the law, it appears 
that this provision has been very imperfectly complied with in many cases, 
and in others altogether neglected; so that it cannot be said that it has 
afforded, in a majority of cases, either the information or the security 
which was intended. Much doubt, indeed, has been expressed by some * 
witnesses whether the publication of accounts in their [jresent form has 
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not rather tended to mislead :than to. inform .the pablio^ in which Tiew 
your committee are incliaed to aoquieace. And if .4ho sjatemaffmb- 
lishing accounts is in future to be persevered in^ jK)iir oommitlee ^pross 
a decided opinion that the law must define more clearly what it xequirea; 
and that a greater power should be given to enforce whatever provisions 
are thought necessary for the purpose, 

y. There is one subject which has formed so prominent a. featnre 
during your committee's inquiry, and which has partly arisen from the 
Act of 1844, that they cannot pass it over without some remark, vis. the 
differences of opinions and view? entertained by the two great classes of 
offices, the one including those established since the passing of the Act 
of 1844, and completely registered under that Act, and the other those 
established prior to that date, and not so registered. Your committee 
have arrived at the conclusion, that in many ways that distinction hu 
operated prejudicially, and that it would be eminently to the advantage 
r*44A1 ^ offices themselves, as well as to the *public at laige, if all 
L -I insurance companies could be brought under one lnw, leaving 
each company to recommend itself to the public upon its own merits. 

YI. With regard to the general condition of existing companies, so 
far as any evidence haa been laid before your committee, they feel it 
thmr duty to report, that it is more satisfactory than, they iiad. been led 
to believe before they entered upon th^ir inquiry. No .doubt instsaces 
of greal albuses and flagrant frauds have been disclosed by the witnesses 
examined ; but in general these consisted of an open violation of all law, 
more akin to swindling than to regular trfMiOyU^d snch as it would be 
difficult for any Legislature ta prevent, so long as private persons exer- 
cise so little precaution in the conduct of their own a&iia. . ,But while 
the committee are enabled to speak in these satisfactory terms of existing 
offices, so far as the evidence has gone, their attention has been called to 
the great facilities which exist under the present state of the law, for in- 
surance companies, in common with others, being brought into eiistenee 
with no reasonable prospect of, or guarantee for success, and not unfre- 
quently without any bona fide intention of transacting business. It 
appears by a return made to your committee from the office of the regis- 
tnur, that since the passing of the Act in 1844, no fewer than 311 insn- 
ranee companies of various kinds have been provisionally registered^ of 
which only 140 were completely registered, and of which only 96 cod- 
tinue to exist at this time. And while your committee have reason to 
believe that some of the companies which have ceased to exist during 
that period, have been absorbed in other companies by whom their h«i- 
ness has been taken over, yet, at the same time, they have no doubt that 
considerable trtiffio has been carried on in the mere creation of companies 
which never had any real prospect of a bona fide existence. 

Yll. So far then as regards the present state of the Iair> as established 
by the Act of 1844, it' appears to be a very general, if not a uniTensl 
opinion, that it requires some amendment, and in which your committee 
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fully coQCor. They are deeply impressed with the opioion, that aa the 
law now stands, it does cither too much or too little ; too much, inasmuoh 
as aoy legislative enactments professing to protect the public in such 
xoattersy have a certain tendency to w^en and impair that individual 
Tigilance which would be more surely ezerdsed, if no such attempt wa9 
made ; and too little, inasmuch aa the securities which the law provides 
are ill calculated to effect the object at which they auox. . On the part of 
all the witnesses examined, your committee found a laudable desire to. 
imiMroy^.^he existing state of the law, differing, no doubt widely, in.theif. 
Tiews, aa to the best mode of accomplishing that object. On the piurt of 
the old offices of extensive business, the witnesses who more particularly, 
represented them expressed their desire to be placed under one general 
rule, to make such annual returns, and to afford such other teste as 
could be given without an undue interference with their business, for the 
pupo^ of securing one safe and uniform ^atem, by which a reasonable 
security may be afforded for the respectability and solvency of insurance 
companiea. 

VJLLL. In approaching the question of what alterations in the present 
state of the law your committee are prepared to recommend, r«44>T-i 
'^'they feel iltoA it ia one which is surrounded by great difficulties. ^ . -■ 
The two distinct principles in respect to subjects of this nature, viz., that 
of interference by the government, for the protection of the public, and 
that of no interference whatever, have been very fully and ably discussed 
by the witnesses examined by your committee, i On the osib hand^^ven' 
admitting the general wisdom of the principle of non-interference on the 
part of the government in matters of trade, it has been contended that 
the questiofi of life insurance differs so materially in its general character 
from ordinary trading transactions, that it may fairly be considered as an 
exception to that rule. This exceptional treatment has been justified 
and supported, on the ground that the obligations undertaken by such 
associations, have reference to a very remote and uncertain period; that 
the object which persons have in view in effecting insurances upon their 
lives, is generally of an important and solemn character, viz., the provi- 
sion for widows and orphans after the death of their natural protectors ; 
that, unlike any ordiniLry transaction of trade, a contract once entered 
into cannot be discharged or abandoned, if doubts of the stability of an 
office should arise, without a great sacrifice of premiums paid in past 
years, and the necessity of effecting new policies in other offices at in- 
creased rates of premium, owing to the greater age of the assured ; and 
that in the present state* of uncertainty which arises from the imperfect 
knowledge as to the real condition of assurance offices, persons are thus 
placed in the anxious and unhappy dilemma of being compelled to per- 
severe in paying premiums froni year to year, with some suspicion and 
doubt as to the ultimate advantage of doing so, or of incurring the serious 
loss which, under the most favourable circumstances, must attend the 
abandonment or sale of a policy. On these considerations as a special 
case, it has been contended by different witnesses of great experience, 
that interference on the part of the govomment is not only justifiable, 
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but a matter of high duty^ for the protection and information of the 
pablic. 

IX. On the other hand; it has been contended^ with equal ability, that 
insurance business forms no exception to ordinary trade in these respects; 
that the Acts which have already been passed with a view of controlling 
the operations of insurance societies had been rather hurtful than bene- 
cial for the very objects they had in view ; that an apparent compliance 
with the provisions of the act of Parliament and a certificate of oonplete 
registration, while they have proved entirely ineffectual for their pro- 
fessed objects, and no real security to the public, have afforded faciliti^ 
under the sanction of Parliamentary authority, embodied in regulations 
administered by a public department, for the formation of companies, 
and the perpetration of frauds, which could not otherwise have been 
accomplished. And it has been further contended that it is impossible 
to make such regulations consistent with the free development of private 
enterprise, which, so far as the pubic is concerned, will prove more pre- 
judicial by lulling private prudence and vigilance, than beneficial in 
respect to any increased security which they can confer. 

X. Much difference of opinion has been expressed by the different 
witnesses favourable to the former of the two principles alluded to, as to 
the extent to which government interference should tako place ; some 
r«44Rl ^^^^ contended, not only for an enactment which should more 
L J strictly regulate the circumstances under which insurance compa- 
nies can be formed, but also for the appointment of government actua- 
ries, under a department of the State, who should have a direct super- 
vision of the proceedings of all insurance companies ; while the gene- 
rality of witnesses favourable to some regulations have confined them- 
selves to much narrower limits, and have contended only for such pre- 
cautions as should test the bona fides of new companies, and as shonld 
from time to to time afford a fair amount of information with respect to 
the condition of such companies, relying upon the good faith of directors 
and actuaries for the accuracy of the information furnished. 

XI. In venturing to express the views which your oomtaiittee have 
been led to entertain as to the course which parliament should puisne 
in future in regard to the subject of life assurances, they will divide their 
remarks into five heads : 

1. As to the mode in which it is desirable to deal with the pre- 
sent Joint Stock Companies' Act, so &r as it relates to insuranoe 
companies. 

2. As to the registrar's office, duties, and powers. 
8. As to the registration of existing offices. 

4. As to precautions which it seems desirable to take in order to 
test the bona fides of new associations, and to entitle them to com- 
plete registration. 
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5. As to (be jseenriiies wl|ich.cim.]be afforded to t]ie ppb^ic bj the 
publicfttiou.Qf p^riodic^I fUiQount». 

Xn. Tonr.oQ^mitteetwUl JifiW proceed jbo remark op eaoh qf these 

points BfifBT^toiy. 

1st. Your oommittee Are of opinian ihAt the bpsiii^s^ of aasofaiK^ 
oompanies difhrs lo mnch from oidiiiavy ibntthessi tb(it jdb nrill beadyisft- 
Me to repeid all the provisMBS.of tbe. Joint Stoek Oompaoiw Act bo &r 
as they relate to MsunuioeaocidtieSy and to deal with theoi.iii a aeparato 
Act. 

Qnd. Toor eonmittee hanra atroady adverted >to .the inauffiei^iMi power' 
which the eziatiag Aot ocNifers npon the registrar of Joint Stpck Com- 
panies to give eiEaet to the provisions of the law. Yopr committee are 
of opinion that whatever duties may be intrusted to .that officer. uxuier 
any Aetto be passed, jt ia essential that adequate powera^hcmld be. pro- 
vided to enable him, either by himself, or throogh oi^ of the depart- 
ments of the State, to enforoe any regulationa that Parliament may 
think it wise to enaot. Experience has proved that without ^uoh powers, 
regalationa beoome a dead .letter, and are oi^ly oalenlated to o^slea4 by 
the apparent sanction whioh they give to prooeedings not in reality eop* 
trolled by them. 

3rd. Tour oenMnittee, in a former pact of this report, have aU^ded 
to the inoonveaiaaee whieh has arisen from the fact that a portion of the 
existing aasnranae oiBoes are . eomplelely registered under the Aot of 
1844, and a portion not so registered. The dBfeot of thia distinction li^ 
been to lead to eontroversies between the << old offioea'' (established prior 
to 1844), and the << new offices'* (established aiace the passing of the Aet 
of that year;) which have been prejudimal to the intereste of thepoblio. 
Year committee are, therefore, of opinion that it < would be highly .adv^- 
tageous to all parties if all companies, both "^^thoae existing and r^44q-i 
those that may in future be Cormed, eould be placed under one ^ -I 
general system of registration. .In accomplishing this, your eommittee 
would recommend that the requirements: &r registration, as regards exist- 
ing companies, shoold be as siinple as possible, but that whatever period- 
ical returns may be deemed necessary, should. 1^. the same as regards all 
companies whatever. 

With regard to Mulual Assuraaoe Companies, where the daims .of the 
assured are confined to the funds of the . society, and where no personal 
liability attaches, yoar committee are of opinion that the requirement of 
the law that the members of such societies should be roistered, is of no 
real utility to the public or the assured, while it is both expensive and 
troableaome ; and that all the objecte of the law would' be answered by a 
registration of the directors and other officers of such societies. 

4th. Your committee feel that perhaps the nkost important part of their 
inquiry is that which refers to the precautions which shouM be hereafter 
adopted with regard to the formation of new eompaaks. On the one 
hand, your committee feel that the ground hitherto occupied by these useful 
institutions has been ccnnparatively limited, and that their application is 
capable of great, extenaion, not only in the higher and middle classes of 

AUGUST; 1863.— 20 



306 bunyon's live assukanox. 

society, bnt also among the hambler classes, to whom it has recently been 
very considerably applied ; and that it is therefore yeiy important that 
no check or impediment should be placed in the way of the fiirther exten- 
sion of this enterprise, not absolutely needful for the security of the 
public. On the other hand, the committee are of opinion that in the 
interest of the companies themselves, as well as in that of the public, it 
is desirable to interpose such checks as will give a reasonable goaruitee 
as to the bona fide intentions of the promoters of such companies. To 
this extent only the committee are of opinion that any interference at 
this stage is desirable. With this view, in addition to such regulailoDS 
as may be considered needful for the purposes of registration, the com- 
mittee are of opinion that no new company should be admitted to com- 
plete registration until a capital shall have been subscribed, and actually 
paid up, of at least 10,000/., and which shall be invested in the public 
funds, under such regulations as Parliament may deem fit to enact; to 
be considered in the double light of a test of bona fide intentions on the 
part of the promoters, and of a security for the liabilities of the oompanj 
at its early stage of existence. 

5th. No part of the subject submitted to your committee has received 
more attention than that of the publication of periodical accounts. 
Hitherto those accounts, as published, have been of a most unsatisfiustoiy 
character. Your committee have carefully considered whether it would 
be practicable to prescribe such a form of account as would aooomplish 
the objects of the Legislature ; but after the most careful consideratioD, 
they are led to the conclusion that no fixed form could be made appli- 
cable to all cases, which would AOt be exposed to much evasion, or whicli 
would practically a£ford any real security. 

Your committee, therefore, would recommend that it shall be impe- 
rative upon each company to make a complete investigation into its affiun 
at least once in five years, as is usually prescribed by their deeds of set- 
tlement, and at such times so prescribed, which shall show a complete 
valuation of their risks and liabilities, and of their assets to meet the 
same ; and that all such valuation accounts, which may be made for the 

r^d^ni ^^^<^'°^<^^^<^Q ^^^ ^® ^^ ^^^^^ proprietors, shareholders, or •mem- 
L •' hers, shall be registered in the office of the registrar; and that in 
each intermediate year between such periodical balance-sheets or valu- 
ations, there shall also be registered a statement containing authentic infor- 
mation on the following particulars : — 
The amount of receipts during the year for premiums on policies. 
The amouiit of expenses during the year. 
The number and amount of new policies issued. 
The total number and amount of liabilities on all current policies. 
The total amount of premiums receivable on the same. 
The whole amount of capital; distinguishing the manner in which 
invested. 

How much in cash. 

How much in Government securities. 

How much in mortgage upon real estate. 

How much in other securities ; specifying their nature. 



APPENDIX. 807 

The avenge late of interest received npon each daaa of inyest- 

ments. 
The amount of such inyestment, if any^ on which the payment 
of interest is in arrears. 
' The table of mortality^ and the rate of interest nsed in calculating 
the preminms. 

Xm. The evidence which your committee has obtained, leads them to 
believe that some such general statement would be of much greater 
utility in enabling the public to come to a correct judgment as to the 
condition of the office, than any form of account that could be adopted. 
In addition to the above, in the case of proprietary companies, the 
amount of subscribed capital should be stated, aod also the amount actu- 
ally paid up, and how invested. 

XrV. It has been brought to the attention of your committee, that the 
business of assurance offices is becoming every year of a more varied 
character. 

XV. This your committee regard as the necessary result of the advance- 
ment of the science on which it is based ; but there is a class of business 
which some offices have undertaken, viz., that of receiving deposits of 
money at interest, which appears to your committee totally incoosistent 
with the business of life assurance. 

« 
• 

XYL Your committee will oonclud4^heir report by calling attention 
to a part of the evidence which advocates the formation of an incorpo- 
rated society of actuaries, with a view to the advancement of that im- 
portant science, and also with a view to issue diplomas or certificates to 
persons qualified to practice as actuaries. If any effort should be made 
to induce Parliament to grant such an incorporation, the committee are 
of opinion, that it will be worthy of consideration ; but that further 
investigation would be needful before such measures should be adopted, 
as considerable difference of opinion prevails on the subject among actu- 
aries themselves. 

16th August, 1858. 



♦58 Gbo. m. c 141. [*451] 

*An Act to repeal an Act of the Seventeenth Tear of the Reign of his 
present majesty j intituled ^^An Act for registering the Grants of Life 
Annuities^ and for the better Protection of Infants against such 
Grants;" and to substitute other Provisions in lieu thereof 

Whereas it is expedient that an act passed in the seventeenth year 
of his present majesty, intituled « An Act for registering the grants of 
life annuities, and for the better protection of infants against such grants,^' 
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Bbould b'erepealed/smd'dtber pnr^isSeiffiildb^iiliitcfdt^ tSiereof: May 
it therefore please your majesty that it may bo enacted; and* be it enacted 
by the king's most excellent majesty, by and with the ttdvice and con- 
sent of the lords spiritnal and temponil, and commons^ in this present 
parliament assembled, and by the anthoritj of the same, thai the ««d 
recited act shall be, and the same is hereby repealed, saire and ezeept so 
far as regards any annuities or rent-charges which haye been granted 
before the passing of this act. 

n. And be it Airther enacted, that within thirty days' after the exeea- 
tion of erery deed, bond, instmmejut; or other assmanee, whereby any 
annuity or rent^harge shall, fnHn and after the paaaing of this ast, be 
granted for one or more life or lives, er foraqy term of years or greater 
estate determinable on one or more life or Uvea, a memerial of tke date 
of every such deed, bond, instmment, or other assurance, of the names 
df all the parties and of all the witnesses thereto, and of the person or 
persons for whose life or lives each annuijj^y or ient*chaige shall be 
granted, and of the person or persons by whom the same is to be beae- 
fioially received, the pecuniary consideration or considerations for grant- 
ing the same, and the annual sum or sums to be paid, shall be enrolled 
in the High Oourt of Chancery, in the form or to the ^eet following, 
widi such alterations therein as the natare and oireuiastaneea of aaj 
particular case may reasonably require: 

[See Table next.pe(;e'} 
otherwise every such deed, bond, instruipent, or other assurance, shall 
be null and void to all intents #id' purposes. 

m. Provided always, and be it further eaoted^ that if any snob an- 
nuity shall be granted by or to or for the benefit of ai^iy company exceed- 
ing in number ten persons, which company shall be formed for tke 
purpose of granting or porohasing annuities, it shall be sufficient in any 
such memorial to describe such company by (the usual fim or name of 
trade. 

IV. And be it further enacted, that in every deed, bond, instnunent, 
or other assurance, whereby any annuity or rent-charge shall, from and 
after the passing of this act, be granted or attempted to be granted, for 
one or more life or lives, or for any term of years or greater estate de- 
terminable on one or more life or lives, where the person or persons to 
whom such annuity shall be granted or secured to be paid, shall not be 
rM531 ^^^^^^^ thereto beneficially, the name or names of the person or 
L J persons who is or are intended to take the annuity ^beneficially 
shall be described in such or the like manner as is hereinbefore required 
in the enrolment, otherwise every such deed, instrument, or other asso- 
rance shall be null and void. 

v. And be it further enacted, that in case any person or persons by 
whom any annuity or rent-charge, of which such particulars as aforesaid 
are hereby required to be enrolled, shall for the tiae being be payable, 
shall be desirous of obtaining a copy of every or any deed, bood^instni- 
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ment, or other assurancei whereby such annoitj or reni-charge was 
granted, and of such his, her, or their desire shall give twenty-one days 
notice in writing to the person or persons for the time being entitled to 
such annuity or rent-charge, such person or persons shall, on or before 
the expiration of such twenty-one days, unless prevented by fire or other 
inevitable accident, and in that case if the assurances shall not be de- 
stroyed by such accident, then as soon after as such impediment shall be 
removed, send or deliver to the person or persons requiring the same a 
copy of every deed, bond, instrument, or other assurance, whereby such 
annuity or rent-charge was granted, or of such of the assurances as in 
such notice shall be required ; and such last-mentioned person or per- 
sons shall, at the time of receiving the same, pay to the person or per- 
sons furnishing the same a sum after the r^te of sixpence for every one 
hundred words contained in every such copy, and fdao the reasonable 
costs of sending or delivering the same; and the person or persons hold- 
ing the original instruments by which such annuity or rent\)harge shall 
be secured shall suffer the person or persons to whom such copies shall 
be delivered or sent to examine the same with the originals ; and in case 
such copies shall not be sent or delivered, or the person or persons hold- 
ing the original instruments shall refuse to suffer such copies to be 
examined therewith according to the direction in this Act, it shall be 
lawful for the person or persons by whom the annuity or rent-charge is 
payable to take out a summons from any of his Majesty's justices of his 
courts of King's Bench and Common Pleas, requiring the person or 
persons neglecting to send or deliver such copies, or refusing to suffer the 
same to be examined with the original instrument as aforesaid, to appear 
before such judge, and shew cause in the premises ; and it shall and may 
be lawful for the judge before whom such person or persons shall be 
summoned to make such order for the production of the instruments by 
which such annuity or rent-charge shall be secured, and for suffering the 
complainant to take copies thereof, and examine the same, or the copies 
delivered with the original instruments, and otherwise in the premises, 
as to such judge shall seem meet. 

YI. And be it further enacted, that if any part of the consideration 
for the purposes of any such annuity or rent charge shall be returned to 
the person advancing the same, or in case such consideration or any part 
of it shall be paid in notes, if any of the notes with the privity or con- 
sent of the person advancing the same, shall not be paid when dne, 
or shall be cancelled or destroyed without being first paid ; or if socb 
consideration is expressed to be paid in money, but the same or any 
pi^t of it shall be paid in goods ; or if the consideration or any part of 
shall be retained on pretence of answering the future payments of the 
annuity or rent-charge, or any other pretence; in all and every the 
r*4541 ^^"^^^^^^^ cases it shall be lawful for the person by *whom the 
^ -> annuity or rent-charge is made payable, or whose property is lia- 
ble to be charged or affected thereby, to apply to the court in which any 
action shall be brought for payment of the annuity or rent^haige, or 
judgment entered, by motion^ to stay proceedings on the action or judg- 
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meat ; and if it shall appear to the court that such practices as afore- 
said, or any of them, have been used, it shall and may be lawful for the 
oonrt to order every deed, bond, instrument, or other assurance, whereby 
the annuity or rent-charge .is secured, to be cancelled, and the judgment, 
if any has been entered, to be vacated. 

YII. And be it farther enacted, that a particular book shall be pro- 
vided and kept by the clerks of the enrolments in chancery, or their 
deputy, in which such particulars as herein-before are mentioned shall be 
entered alphabetically, by the names of the grantors, in order of time as 
the same shall be brought to the office ; and the said clerks of the enrol- 
ments, or their deputy, shall specify in the book the certain day, hour, and 
time on which such particulars are brought to the office, and shall grant a 
certificate of the entry thereof, when required; and that there shall be paid 
for every such entry twenty shillings only, and the fee of one shilling 
for every certificate and copy given, and the fee of one shilling for every 
search in the office, and no more. 

TIIL And be it further enacted, that all contracts for the purchase of 
any annuity or rent-charge with any person being under the age of twenty- 
one years, shall be and remain utterly void, any attempt to confirm the 
same aft«r such person shall have attained the age of twenty-one years 
notwithstanding ; and that if any person shall, either in person, by let- 
ter, agent, or otherwise howsoever, procure, engage, solicit, or ask any 
person, being under the age of twenty-one years, to grant or attempt to 
grant any annuity or rent-charge, or to execute any bond, deed, or other 
instrument for securing the same, or shall advance or procure or treat for 
any money to be advanced to any person under the age of twenty-one 
years upon consideration of any annuity or rent-charge to be secured or 
granted by such infant after he or she shall have attained his or her age 
of twenty-one years, or shall induce, solicit, or procure any infant, upon 
any treaty or transaction for money advanced or to be advanced, to make 
oath or to give his or her word of honour or solemn promise that he 
or she wiU not plead infancy, or make any other defence against the 
demand of any such annuity or rent-charge, or the repayment of the 
money advanced to him or her when under age, or that when he or she 
comes of age, he or she will confirm or ratify or in any way substantiate! 
such annuity or rent-charge, every such person shall be guilty of a mis- 
demeanor, and being thereof lawfully convicted in any court of assize, 
oyer and terminer, or general gaol delivery, shall and may be punished 
for the said offences by fine, imprisonment, or other corporal punishment, 
as the court shall think fit to award. 

IX. And be it further enacted, that all and every solicitors and solici- 
tor, scriveners and scrivener, brokers and broker, and other persons or 
person, who, from and after the passing of this Act, shall ask, demand, 
accept, or receive, directly or indirectly any sum or sums of money, or 
any other kind of gratuity or reward, for the soliciting or procuring the 
loan, and for the brokerage of any money that shall be actually and bona 
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r*d.f\f^1 ^^^ &dv&n<^^ &n^ paid as and for the *price or considetalioii of 
i- J aiiy sucH amltdty or rent-ckitrg^, over and libove the sum of ten 
shilliDgd for ^rery one hundred pounds so aotnally and bona fide ad- 
Ttfnced and padd, shall be deemed and adjudged guilty of a misdemeandr, 
and being lawfully convicted of stlch offenciB in stny court' of aSidse, oj& 
and terminer, or general gaol delivery, shall and may for every rooh 
offence be punished by fibe and imprisonment, or otte' of them, at the dis- 
cretion of the Cotrt ; and that the person or persons i^ho shall have paid 
or given any silkn or dtnis of money, gratuity or reward^ shall be deemed 
a competent witness or witnesses to prove the same. 

X. And b6 it fhrtber edited, that this Act shall not eltend to Scot- 
land or trelaUd^ nor to any annuity or rent-charge givdn by will or by 
marriage Efettlement, or foi' the advancement of a child, nor to any 
annuity or rent-charge secured upon freehold or copyholii or cUstomarjf 
iHuds, in Great Britian or Ireland, or in any of his Majesty^s possessions 
beyond the seas, of equal or greater annual valbe than the said annoity, 
over and above any other annuity, and the interest of any princi^ sum 
charged or secured thereon, of which the gtantee had notice at the dme 
of the gthnt, whei'eof the girantor is seis^ in fee simple oi^ fee tail id 
possession, or the fee simple whereof in possessibn the grantor is enabled 
to charge at the time of the grant, or secured by the actual transfer of 
stock in any of the public funds, the dividends whereof lire of equal or 
^eator annual value than the said annuity, nor to any yoluntai^ annuity 
or rent-charge granted without i^gard to pecuniaiy conBideration or 
money's worth, nor to any annuity or rent-charge granted by any body . 
corporate, or under any authority or trnst cheated b;^ Act 6t Pairliamenl. 
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An Act /or the Aegxstration^ tncorporaiion^ and JRegulation of JohU 

Stock Companies, [5th September j 1844.] 

tVHERi&AS it is expedient to make provision for the due registration of 
joint stock companies during the formation and subsistenee thereof, and 
also, after such complete registration as is hereinafter mentioned, to 
invest such companies with the qualities and incidents of corporations, 
with some modifications, and subject to certain conditions and regulations, 
and also to prevent the establishment of any companies which shall not 
be duly constituted and regulated according to the provisions of this Act 
Now be it enacted by the Queen's most excellent Majesty, by and with 
the advice and consent of the lords spiritual and temporal, and commons, 
in this present Parliament assembled, and by the authority of the same, 
thdt this Act shall come into operation at the following times j that is to 
say, as Co the o£&cers to be appointed in pursitance hereof' for ibe regis- 
tration of companies, and the regulation of the office hereby provided for 
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diat pn^ose,' immediately on tbe pttaing Heiitof ; ^i a»tb all wmpBSdmf 
to which this Acft id' tb apply and all oilier tfie proyii^on» hex^inafleiS 
contained^ except each as relate to snch officers and office as aforesaid, 
*on the fint day of NoTember in the year one* tbonsand eight r^Ar{^ 
hundred stnd forty-fonr. ^ J 

n. And be it enacted, that this Act shall Apply to every joint stbcft 
company, as hereinafter defined, estiftblished in any part of ike United 
Eongdom of 6reat Britian and Ireland except Scotland, or established in 
Scotland and having an office or place of bnsiness in any other part of 
the United Kingdom, ht any commercial pnrpose, orfor any purpose of 
profit, or for the purpose of assarance or' insurance (eicept banldng 
cdmpanies, schook, and scientific and literary institutions, and also 
friendly societies, loan societies, and benefit btiililing societies, respectively 
duly certified and enrolled undbr the statutes in' force respecting such 
societies, other than snch friendly societies as grant assurances on lives 
to the extent hereinafter specified;) and that the term <<^ Joint stock 
Company'' shall comprehend, — 
Every partnerdiip whereof the capital iis divided or agreed to be divi- 
ded into shares, and so as to be thmsferable- without the express 
consent of all the copartners ; and also. 
Every Assurance company or associatiDn for the purpose of assurance 
or insurance on lives, or against any contingency involving the dura- 
tion of human life, or against the risk of loss or damage by fire, or 
by storm or otiier casualty, or against the risk of loss or damage to 
ships at sea or on voyage, or to their cargoes, or fbr granting or 
purchasing annuities on lives ; and also every institution enrolled 
under any of the Acts of Parliament relating to friendly societies, 
which institution shall make assurances on lives, or against any 
contingency involving the duration of human life to an extent upon 
one life or for any one person to an amount exceeding two^ hundred 
ponnds, whether such companies, societies, or institutions', shall be 
joint stock companies or mutual assurance societies, or botii; and 
also, 
Every partnership whfch at fts formationr, or by subsequent admission 
(excepi any admission subsequent on devolution or other Act in 
law,) shall consist of more than twenty-five members. 
And tnat, except where the provisions of this Act are expressly ap- 
p&ed to partnerships existing before the said first day of November, it 
shall be held to apply only to partnerships the formation of which shall 
be commenced after that date : provided nevertheless, that, except as 
hereinafter specially provided, this Act shall not extend to any company 
for executing any bridge, road, cut, canal, reservoir, aqueduct, waterwork, 
navigation, tunnel, archway, railway, pier, port, harbour, ferry, or dock 
which cannot be carried into execution without obtaining iSie authority 
of tVHament: provided also, that, except as hereinafter is specially pro- 
vided, this Act shall not extend to any company incorporated or which 
may be^ hereafUdr in<^orated by statnter or charter, nor iky antf com^ny 
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anthorised or which may be hereafter authonBed by statate or letters 
patent; to sue and be sued in the name of some officer or person. 

m. And be it declared, that the following words and expressions are 
intended to have the meanings hereby assigned to them respectively, so 
&r as such meanings are not excluded by the context or by the nature 
of the subject-matter ; that is to say, 

The word << company^' to mean any joint stock company or other insti- 
tntion, as before defined: 
r*4^71 ^'^^^ expression << assurance company '^ to mean any assu- 
L J ranee company, association, or institution, as before defined : 

The word << directors'' to mean the persons having the direction, eon- 
duct, management, or superintendence of the aflairs of a company : 

The expression '< promoter," or << promoter of a company," to apply to 
every person acting, by whatever name, in the forming and esta- 
blishing of a company at any period prior to the company obtaining 
a certificate of complete registration as hereinafter mentioned; 

The word << subscriber" to mean any person who shall have agreed in 
writing to take or have taken any shares in a proposed company or 
in a company formed, and who shall not have executed the deed of 
settlement, or a deed referring thereto : 

The word << shareholder" to mean any person entitled to a share in a 
company, and who has executed the deed of settlement, or a deed 
referring to it, or, in the case of mutual assurance societies, any 
person who shall be an assured member thereof: 

The word '< person" to apply to bodies politic or corporate, whether 
sole or aggregate : 

The expression << commissioners of the treasury" to apply to the lord 
high treasurer for the time being, or the Commissioners of her 
Majesty's treasury for the time being, or any three or more of 
them: 

The expression << committee of privy council for trade" to mean the 
lords of the committee of her Majesty's privy council for the consi- 
deration of all matters of trade and plantations : 

The expression <' secretary of the committee" to mean one of the 
joint assistant secretaries of the said committee of privy council for 
trade: 

The word << justice" to mean a justice of the peace for the county, 
city, borough, liberty, or place where the matter requiring the cog- 
nisance of any justice shidl arise, and who shall not be interested 
in the matter: 

The expression << special authority" to mean any deed of settlement, 
byelaws, letters-patent, charter, or local and personal Act of Parlisr 
ment by which powers are conferred or regulations prescribed with 
reference to any individual company: 

The word '< prescribed" to mean provided for by special authority: 

The word << month" to mean calendar month : 

The expression << superior courts" to mean her Majesty's superior 
courts of law or equity in England or Ireland : 
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The word ^'occapadon/' wheit applied to any penon, to mean hia 
trade or following, and, if none, then hie rank or usual title, as 
eaqnire, gentleman : 

The expression << place of residence/' to include the street, square, or 
place where the party shall reside, and the number (if any) or otfier 
designation of the house in which he shall so reside : 

The word « oath'' to' include affirmation or other declaration lawfully, 
substituted for an oath : 

And generally, whensoever, with regard to any matter, or to any func- 
tion in respect thereof, the name of an officer ^whether a public 
officer or an officer of a company) ordinarily havmg cognizance of 
such matter, or ordinarily exercising such function, is mentioned, 
such reference is to be understood to apply as '*'well to any r«x rqi 
other person or officer who may have cognizance of such L J 
matter, or exercise such function in respect of such matter : 

And, subject as aforesaid to the context and to the nature of the sub- 
ject-matter, words denoting the singular number are to be under- 
stood to apply also to a plurality of persons or things, and words 
denoting the masculine gender are to be understood to apply also to 
persons of the feminine gender. 

IV . And be it enacted, that before proceeding to make public, whether 
by way of prospectus, handbill, or advertisement, any intention or pro- 
posal to form any company for any purpose within the meaning of this 
Act, whether for executing any such work as aforesaid under the autho- 
rity of parliament, or for any other purpose, it shall be the duty of the 
promoters of such company and they or some of them are hereby 
required to make to the office hereby provided for the registration of 
joint stock companies (and hereinafter (»lled the registry office) returns 
of the following particulars according to the schedule (C.) hereunto 
annexed ; that is to say. 

1. The proposed name of the intended company; and also, 

2. The business or purpose of the company; and also, 

8. The names of its promoters, together with their respective occupa- 
tions, places of business (if any), and places of reridence ; 
And also the following particulars, either before or after such publica- 
tion as aforesaid, when and as from time to time they shall be decided 
on; viz.: — 
4. The name of the street* square, or other place in which the provi- 
sional place of business, or place of meeting, shall be situate, 
and the number (if any) or other designation of the house or 
office; and also, 
6. The names of the members of the committee or other body acting 
in the formation of the company, their respective occupations, 
places of business (if any,) and places of residence, together 
with a written consent on the part of every such member or pro- 
moter to become such, and also a written agreement on the part 
of such member or promoter, entered into with some one or more 
persons as trustees for the said company, to take one or more 
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Aares in the propofcd undertakings wldoh moBt be signed bj-the 
member or promolar whose agraementit pnrperte.fo be (ibntBUch 
agreements need not be on a stamp;) and also^ 
6i The. nanus of the* offibeiB ot. the oompanijf;, and their rsspeeUve 
ooenpatlons^ plaeesiof'bB8in)eBa>(if an7^)!aiid plaoesiof nddenoe 
and alsD^ 
7. The namea of thoi Bi]d>8etibeni to the eolnpany^ their raqMsMre 
oeenpations, places of business ^if anyy) and places ofresidftaoe; 
and also, befoie \h shall be oironlated or issned to the pabfie^, 
9. A copy of etery prospeotos or ainmlai:, handbill^ or advertisemeiit, 
OD otiber snohdoimrasnty. at any time addresMd to 4h6> pnblic or 
te the snbsombersiOD othen relatim to ' the foniiiNtioii car aiodifica- 
tion of snoh company : 
9. And. allarwasdsy firomt time to. time^ until the oomplete le^atiatioii 
oC suidi eompany^ a retnm of a. copy of e^eiy addition to or 
change: made in< any of the above partiouhuni : 
And that upon. such, ngistisatio]^ of at the least l^e three particnlars 
r^4^Q1' *^^ before mentioned the- promoters of aoch eompony shall be 
L J entitled to a onrtifinatp of proFiidonal' segiatBation. 

Y. And be it enacted, that if for a period of one month after the par- 
tieolars hereby required to be registered, or any of them, shall have been 
asoertained or determined, the promoters of any company fail to oegiBlBr 
such partioulars, then, on eonviotion thereof,. any promoter as aforesaid 
shall be liable tofor&it for every such ofibnos a^sum not esoeeding tirenlif 
pounds. 

VL Vhfvided always^^ and be it enacted^ that if ifa». pnoutotoza of a 
pmposed company appoint a person, being an attorney or solicitor of ooe 
of her Majee^s superior courts ef lair or equity, to be solicitoiB for the 
promoters of such company, and return to the said lepslry office adnpl^ 
cate of such appointment to writings signed by some one or mossof Bvoh 
promoters, together with a dnpiieato of the aooeplanee of audlL appaint- 
BHWt, signed by iihe- person so appomted, then,, until a dnplioato of the 
revocation or of the resignation of such appointment be rutuzned in like 
nann«r, so rigned as afoveBald, er untd the decease of such aoHeitot^ al 
tetonis lyf this Aet requimdto Wmade by such promoters riudl be mail 
by such solicitor in their behalf, and the penalty hereinbefoce imposed 
in respect of any fkilure to make snoh returns^ riiall not be inevrredl by 
them ; and that if within the period o£ one montk after the particu- 
lars hereby required to be registered, or any of timm, shall have been 
ascertained or determined, such solicitor fail to make sooh returns, then 
he shall be liaAle to forlbit for every such ofibnoe a sum not exoeedbg 
twenty pounds; and that tf it be made to f^ppoav to the ooort to which 
ho shall belong that he fraudulentdy omitted to nnke a return of any 
snoh partioulars, then he shall be liable to bo suspended from practioe 
for any ttoie to be appointed by the said court, or to be atrank off the 
rolto oi the said ODUt t 
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Wl. ±nA be tt<easeted, fluAatisInU not boiiiirfali&rM^>iat.fit«ik 
ttooipaiiy -hereafter tolbe formed for anyimrpose'iiilhin tbe meaning of 
'thk Act, wbetiier for exjW«itixig.«Qy moh wodc as afbreioid Jinder 4he 
mtkority of Parliament^ or for any other patpeee, to tust otharwise than 
'ftoraioBaUj in aoeoidanee with tiiis Aefe until aiieh eompeny shall have 
obtained « oertifieate of eomplete regietntion as hereinafter :prond(id; 
end no joint >8toek eompony shall be entitled to reeeiTo aoertifieate of 
eoBt^ete registration nnlees it be formed by some deed arTfritix&g nnder 
the haads and eeais of ihe {Shareholders therein ; and in or by.snoh dodd 
Ihere mnst be a|ipointed not less than ' three' directon, and also one or 
more auditors; and such' deed mnst set for& in a schedule thecetp, 
<in a tabular manner^ acooiding to the order 'hereinafter -menticmedythe 
following partieuhurs; that isto say^ 

1. The same of the eompany ; and aiso, 

2. The business or purpose of *the company ; and «1bo, 

3. The principal or only place for eorryii^ on siMfa businesSy and 

every branch office (if any) } and abo, 

4. The amonnt of the proposed eapital/and of any proposed: additional 

eapiM; and the means by ^ich it is to be raised; and nrhece the 
leapital shall not be moneyy or shall not oonsiet entirely of money; 
then the nature of such capital and the wduc thereof shall be 
•stated; and abo 

6. Hie amount of money^ (if any) to be raised or audtorised to be 

raised by loan ; and also^ 
**6. The totid aaiount of the capital snbsoribed or proposed to r^e^on-i 
be subscribed at the date d such deed ; and also, L J 

7. The divifion of the capital (if any) into equal sharesy-aad the Mai 

Bumber of such shares^each of which is to be^ distinguished by. a 
separate number in a rc^lar series ; and «kOy 

8. The names and occupations and (except bodies politic) the plaees 

of residence of all the then subscribers, according to the informa- 
taon^possessed by the officers of the company in respect df such 
names and oceupationB and places of residenoe ; and also, 
0. The nnmber of the shares which each subscriber holds, and the 
distinctive numbers thereof, distinguishing the numbers of the 
shares on -which' the deposit has been paid from those on which it 
'has not' been paid ; and also, 

10. The names of the then directors of the eompany, and of the then 
trustees of the company (if any), and of the then auditors of Ao 
company, together with their respeotiTe places of business (if any), 
occupations, and places of residence; and also, 

11. The duration of the company, and the mode or condition of its 
dissolution : 

And that such deed must oontidn a covenant on the part of every diare- 
holder, with a trustee on the part of the company, to pay up the amavnt 
of the instalments on the shares taken by such shareholder, and to per- 
form the several engagements in the deed contained on the part of the 
shareholders ; and that such deed must also make provision for saoh of 
the purposes set forth in schedule (A.) to this Act annexed as the nature 
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and basiness of the company may reqniie, and either with or without provi- 
sion for such other purposes (not inconsistent with the law) as the parties to 
such deed shall think proper ; and that every such deed of settlement 
must be signed by at least one fourth in number of the persons who it 
the date of the deed have become subscribers, and who shall hold at least 
one fourth of the maximum number of shares in the capital of the com- 
pany ; and that every such deed must be certified by two directors of the 
company by. writing endorsed thereon in the form contained in schedule 
(B.) to this Act annexed; and that on the production of such deed, 
setting forth such matters and making such provisions as are hereby 
required to be provided for, and being so signed and certified, together 
with a complete abstract or index thereof, to be previously approved by 
the regbtrar of joint stock companies, and also a copy of such deed, for 
the purpose of registering the same, or as soon after such production as 
conveniently may be, the registrar of joint stock companies shall grant a 
certificate of complete registration, according to the provisions of this Act 
, in that behalf ; and unless such deed and other matters be so produced, 
and such conditions be so performed, it shall not be lawful for him to 
grant such certificate ; and that after such certificate shall be granted, it 
shall be taken as evidence of the proper provisions being inserted in such 
deed, and of the performance of the conditions hereby required previ* 
ously to the granting such certificate of complete registration ; and that 
any defect or omission as regards the matters hereby required in any 
deed of settlement may from time to time be supplied by a supplementary 
deed or deeds ; and that if any such supplementary deed be not incon- 
sistent with or repugnant to this Act, or any Act respecting joint stock 
companies, and if it be duly registered, then it shall have the same effect as 
r^dRIl ^^ there were *only one deed for the purposes of this Act j and 
I- -J that unless the same shall be registered it shall be of no force or 
effect. 

Yin. And be it enacted, that if any deed of settlement or supple- 
mentary deed of settlement, whether made before or after the grantaog 
of the certificate of complete registration, appear to such registrar of joint 
stock companies to be insufficient by reason of the omission or incomplete- 
ness of any of the provisions therein contained for the purposes set forth 
in the said schedule (A.,) or if the deed contain provisions which appear 
to such registrar to be inconsistent with or repugnant to this Act, or any 
Act for the time being in force respecting joint stock companies, then, as 
soon thereafter as conveniently may be, such registrar diall notify the 
same in writing to the persons or to the company by whom the deed 
shall have been presented for registration, specifying in such notification 
the particulars wherein such deed of settlement or supplementary deed 
of settlement is incomplete, or inconsistent with or repugnant to any such 
Act as aforesaid. 

IX. Provided always, and be it enacted, that if any company for ex- 
ecuting any bridge, road, cut, canal, reservoir, aqueduct, water-work, 
navigation, tunnel, archway, railway, pier, port, harbour| ferry, or dock, 
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vhich cannot be carried into ezeoation without the anthority of Parlia- 
ment^ deposit at the proper offices of the two Hooses of Parliament, in 
compliance with the standing orders of such Houses respectively, and at 
or within the time required by such standing orders, such deeds of part, 
nership or subscription contracts as shall be required to be deposited by 
such standing orders, and also return to the said registry office a copy of 
such deeds of partnership or subscription contracts, together with such 
oeftificate of the receipt of such plans, sections, and books of reference 
as shall be appointed by the said committee of priyy council for trade, 
then it shall be lawful for the registrar of joint stock companies and he 
is hereby required to accept the same, instead of the deed of settlement 
by this Act required to be returned for the purpose of obtaining a certi. 
ficate of complete registration ; and thereupon such company shall be en- 
titled to a certificate of complete registration accordingly. 

X. And be it enacted, that throughout the continuance of any joint 
stock company completely registered under this act, except such compa- 
nies as shall have been incorporated by Act of Parliament after complete 
registration, and within one month after the date of any new or supple- 
mentary deed of settlement, there shall be transmitted by the directors 
of every such company to the registrar of joint stock companies a copy 
of such new or supplementary deed of settlement, together with a com- 
plete abstract thereof, so approved of as aforesaid ; and within six months 
after any change shidl have taken place in any of the particulars herein- 
before required to be set forth in the schedule to the deed of settlement, 
except BO far as respects the shareholders thereof and their respective 
shares, there shall be transmitted returns of such particulars, so far as 
the same shall have been changed; and if within such period any such 
return be not made, then, on conviction thereof, every director of such 
company shall be liable to pay a sum not exceeding twenty pounds. 

XI. And be it enacted, that in the months of January and July in 
*every year the directors of every joint stock company completely r«4gQ-i 
registered under this Act, except companies which shall have been ^ "^ 
incorporated by Act of Parliament after complete registration, shall make 
or cause to be made the following returns to the registrar of joint stock 
companies ; namely, 

A return according to the schedule (E.) hereunto annexed, and contain- 
ing the particulars therein set forth, of every transfer of any share 
in such company which shall have been made since the preceding 
half-yearly return ^or, in the case of the first of such returns made 
by such company, since the complete registration thereof,) and which 
shall have come to the knowledge of the directors : 

And also a return according to the schedule (F.) hereunto annexed, 
and containing the particulars therein set forth, of the names and 
places of abode of all persons who shall either have ceased to be 
shareholders of such company, or have become shareholders of such 
company otherwise than by a transfer as aforesaid, since the pre- 
ceding half-yearly return, or since the complete registration of the 
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.GDiopaQj, as the .ca9» >mgr rjegnire, jajid Also of the ehanges in the 
nam^ of all shareholders of saoh copfpai^ whose names shall ha^TO 
heen ohoiiged by marriage or otherwise since the last prece<^ng half- 
yearly, return^ or. since the complete Degvitratioii of the aoo^papy, as 
the.ioase may rjsqiure: 
And if within any auah period anysoch retuvn be not madci then, on 
oonriotion thecaof, every director of smh oonipany shall be Jid)le to pay 
«jiHn^ not e^oeeding twenty ponnda- 

XH. And.be it enftcte4i that .if at any time aay party to .» tmns&r 
of A ebare request in writing the directors of any such company to make 
A return thereof, then.fiorthwith on snch request the directors BbM main 
.the same. accordingly ; and that on proof of such transfer and ench rs- 
quest to the satis&Qtion of the registrar of joint stock oompafiies it shall 
be lawful for any such party to make a return of such transfer, which 
Aball be D9ceiYe4> m^urked, and .registered, and with the same effect, as 
Jiaveby proTided.in the oaae of returns made b^ such. companies. 

XIII. And be it waoted, t^at until the return of the transfer or odier 
£aot or event wherel^ a person becomes the holder of any shares be 
made, pursuant to the,provisions.berein*before contained, itaballnotbe 
.Iftwfttl &r such company, itsdireetors or offioers^if such hot or event he 
known to them respectively, to.pay to any snch person any piart of the 
profits of the concern, nor for any such person to sue for or recover anj 
,part of the profits arising in respect of such share, or. in anywise to act 
as a shareholder, and thati nntil the return of .the transfer of any share 
shall have been made pursuant to the provisions herein-before contained; 
the person whose share shall have been thereby transferred diall, so hx 
as respects his liability to the debts imd engagements of the company, 
and alsoasrespects the reimbursements of any loss, damages, costs, and 
charges he may incur thereby, be deemed to continue a shareholder of 
aueb company. 

XCV. And be it enacted, than annually in the month -of January in 
every year every company completely registered und^ this Act, except 
r*4631 companies which shall have been incorporated by Act of '^Parlia- 
L J ment after complete registration, shall make to the said registry 
office a return of the zuune and business of the company ; and that on the 
receipt of such return the registrar of joint atock companies shall give 
a certifieate thereof; and that if within the further period of one month 
such return be not made, then, on conviction thereof, such company shall 
be liable to pay a sum not exceeding twenty pounds. Provided always, 
that it shall be lawful for the lords of the said committee, on the appli- 
cation of any company, to appoint any other period of the year for the 
making of such annual return as aforesaid. 

XV. And be it enacted, that when the particulars and documents 
severally by this Act required to be returned to the said registry office 
shall have been so returned, it shall be the duty of the said registrar of 
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yAni stook companies and he is hereby required to canae to be written on 
evezy snch document and return of particulars brought to him for regis- 
tntion the day of the receipt thereof, and to cause to be marked on every 
saeh return or document, in writing or otherwise, a number denoting the 
order in which the same was received, and also, upon demand, to cause 
an acknowledgment of die receipt of such return or document to be given 
to the person by whom the same shall be so brought; and that if such 
returns or documents be conformable to the provisions of this Act, or of 
any regulations in that behalf, then it shall be the duty of the registrar 
and he is hereby forthwith required to register the same, and, on demand, 
to grant to such company a certificate of provisional or complete regis- 
tration, as the case may require, signed by him, and sealed with the seal 
of his office, which certificate must set forth whether the coinpany has 
been constituted provisionally or completely; and that, in the absence of 
evidence to the contrary, any such certificate, or a copy of any such re- 
turn as aforesaid, shall be received in evidence, without proof of the sig- 
nature thereto, or of the seal of office affixed thereto. 

XVI. And be it enacted, that until the company shall have obtained 
its certificate of complete registration the promoters of the company, or 
their solioitor as aforesaid, shall make or cause to be made every return 
by this Act required to be made ; and after such company shall have 
obtained a certificate of complete registration the directors of the company 
shall make or cause to be made every such return ; and one or more of 
such promoters, or their solicitor, or such directors, as the case may be, 
tfhall sign such return ; and every such return which shall be made after 
complete registration of the company shall be sealed with the seal of the 
company. 

XVil. And be it enacted, that if the committee of privy council for 
trade shall deem it expedient, then it shall b^ lawful for the said com- 
mittee and they are hereby authorised from time to time to make regula- 
tions respecting the form of any such returns as are hereby directed to be 
made, and the manner and time of making them, and for those purposes 
to alter and vary the schedules annexed to this Act, and to dispense with 
any of the returns hereby made necessary, or any of the forms of returns 
prescribed by this Act; and that every such regulation shall be published 
in the « London Gkusette,'' and thereupon shall be of the Hke force as if 
liie same were ^contained in this Act : Provided always, that r^AaA-} 
notiiiing herein contained shall be construed to permit the said >- J 
committee to make any such regulations which shall not apply alike to 
all snoh companies as may be registered under the Authority of this Act, 
so far as the same may be applicable to them. 

XVm. And be it enacted, that every person shall be at liberty to 
inspect the returns, deeds, registers, and indexes which shall be made to 
or kept by the said registrar of joint stock companies; and that there 
shall be paid for such inspection such fees as may be appointed by the 
commisBioners of her Majesty's treasury in that behalf, not exceeding 
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one shilling for each such inspection ; and that any person shall he at 
liberty to require a copy or extract of any such return or deed, to he cer- 
tified by the said registrar; and there shall be paid for such certified copy 
or extract such fee as the commissioners of her Majesty's treasury may 
appoint in that behalf, not exceeding sixpence for each folio of such copy 
or extract } and that in all courts of law and equity and elsewhere eteiy 
such copy or extract so certified shall be received in evidence, withcot 
proof of the signature thereto, or of the seal of office afiixed thereto. 

XIX. And be it enacted, that it shall be lawful for the committee of 
privy council for trade, and they are hereby empowered to appoint a 
person to be and to be called the registrar of joint stock companies, and, 
if the said committee see fit, an assistant registrar, clerks, and other ne- 
cessary officers and servants } and that every such registrar and assistant 
registrar, clerks, and officers shall be entitled to hold their offices daring 
the pleasure only of the said committee ; and that from time to time i( 
shall be lawful for the commissioners of her Majesty's treasury, and they 
are hereby authorised to fix the salary or remuneration of such registrar, 
assistant registrars, clerks, officers, and servants ; and that, subject to the 
provisions of this Act, it shall be lawful for the said committee of privy 
council for trade, and they are hereby authorised to make rules for r^ 
lating the execution of the office of the said re^trar; and that such re- 
gistrar shall have a seal of office, to be by him used in the authenticados 
of all matters relating to his said office in respect of which such authen- 
tication is by this Act required ; and that such assistant regbtrar shall, 
in the absence of the registrar, be competent to do all things which the 
registrar is authorised or empowered, directed, or required to do, as folly 
and effectually, to all intents and purposes, as the registrar himself may 
do ; and all provisions in this Act relating to the signature and seal of 
office of the said registrar shall apply to the said assistant re^strar : Pro- 
vided always, that the registrar shall not be absent firom the duties of his 
office, except on account of ill health or other urgent cause, widiont ei- 
press leave in writing of the said committee of privy oonnoil for trade 
for that purpose previously obtained. 

XX. And be it enacted, that from the hour of ten of the clock in the 
morning until five of the clock in the afternoon, and at such other times 
as the said committee of privy council for trade shall appoint^ such regis- 
trar, or, in the unavoidable, or, as aforesaid, permitted absence of the 
registrar, then such assistant registrar shall give his attendance at die 
p4^Qg-i said office every day throughout the year, except Sundays, Good 
I- J Friday, Christmas Day, and any other general holiday or fiut day 
appointed by her Majesty in council. 

XXL And be it enacted, that every company shall pay the following 
fees ; (that is to say,^ 
For a certificate or provisional registration, the sum of five pounds: 
For a certificate of complete registration, the sum of five pounds; 
and one shilling additional in respect of every thousand pounds 
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value of capift&l, as declared on tbe formation of the company in the 
deed of settlement, or by any other special authority : 
For an annual certificate, the sum of one pound : 
And also such other fees as shall be appointed to be paid in respect of 
SDy other services to be performed by the said registrar; and that from 
time to time it shall be lawful for the commissioners of her Majest/s 
treasury, and they are hereby authorised, in addition to the fees herein- 
before required to be paid in respect of such certificates, to fix such other 
fees to be paid for the services to be performed by the registrar of joint 
stock ccmipanies as they shall deem requisite to defray both the expenses 
of the said office and ihe salaries or other remuneration of the said regis- 
trar and of any other persons employed under him, with the sanction of 
the said commissioners of her Majest/s treasury, in the execution of this 
Act ; and that the balance, if any, shall be carried to the Consolidated 
Fund of the United Kingdom of Oreat Britain and Ireland, and be paid 
accordingly into the receipt of her Majesty's exchequer at Westminster ; 
and that it shall be lawful for the said commissioners of her Majesty's trea- 
sury to regulate the manner in which such fees are to be received, and 
in which they are to be kept, and in which they are to be accounted for : 
provided always, that if within two years after a company shall have 
obtained a certificate of complete registration such company shall obtain 
an Act for the incorporation thereof, then three-fourths of the fee paid 
by or on behalf of such company on such complete registration in respect 
of the capital of the company shall be reimbursed and repaid to the said 
company, and that it shall be lawful for the said commissioners of her 
Majesty's treasury, and they are hereby authorised and empowered to 
repay the same accordingly. 

XXn. And be it enacted, that if either the said registrar of joint 
stock oompanies, or any person employed under him, either demand or 
receive any gratuity or reward in respect of any service performed by 
him other than the fees aforesaid, then for every such offence every such 
registrar or person shall be guilty of a misdemeanor. 

• 

XXTTT. And be it enacted, that on the provisional registration of any 
company being certified by the registrar of joint stock companies, it shall 
be lawful for the promoters of any company so registered to act provi- 
sionally, but not for any longer period than twelve months from the date 
of the certificate, unless such certificate shall be renewed, which may be 
done on application for that purJ)ose ; and no such renewed certificate 
shall be in force for a longer period than twelve months from the date 
thereof; and it shall be lawful for the promoters of such company — 
To assume the name of the intended company, but coupled with the 

words « registered provisionally ;" and also, 
To open subscription lists ; and also, 

^To allot shares and, receive deposits by way of earnest thereon r^Aafn 
at a rate not exceeding ten shillings for every one hundred ^ -■ 
pounds on the amount of every share in the capital of the intended 
company; and also, in the case of companies for executing any 
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bridge, road, cut| oanal, resenroki aqueduot, waterworki naWgatioiiy 

tunnel, archway, railway, pier, port, harboiir> ferry, or dock, which 

cannot be carried into execution without the aoiibority of parliament, 

in addition to and exdusive of such sum (ji ten riiiliuigB per hundred 

pounds, such fu^er sum per hundired pounda on the amount of 

every Buch share as may be reqpire4 by the atanding orders of 

either House of Parliament to be deposited before the obtaining Qf 

an Act of Parliament for enabling the comfkany to exeonle snoh 

work ; and also. 

To perform such other Acts only as are neceisseay for ponstitvting ike 

company, or for obtaining letters-pat^t, or a charter, or an Act of 

Parliament; 

But not to make calls, nor to purchase, contraict for, or h<Ad laads, nor 

to enter into any contracts for any seryices, or for the executioD of aoy 

works, or for the supi^y of any stores, exoept such services and stores or 

other things as are necessarily required for the establishing of the oom- 

pany, and except any purchase or other contract to be made copditional 

em the completion of the company, .and to take effect after the 

certificate of complete registration. Act of Parliament, or oharter, or 

letters patent, shall have been obtained, a^d exoept in i^e case of eooi- 

panies for executing such works as aforesaid, contracts for serviceB in 

making surveys and performing all other acts necessary for obtaining an 

Act of Incorporation or other Act for eniabling the company tq eziecate 

such works. 

XXIY . And be it enaotad, that, if before a o^ifieate of provid^onal 
registration shall be obtained the promoters or jUiy of them, or any 
person employed by or under them, take any moneys in consideration of 
the allotment either of shares or of any interest in the coneerDj or by way 
of deposit for shares to be granted or allotted, or issue, in the name or tm 
behalf of the company, any note or script, or letter of allotment, or other 
instrument or writing to denote a ri^t or claim, or preference or pro- 
mise, absolute or conditional, to any shares, ot advertise the existenoe or 
proposed formation of the company, or make any contract whatsoever 
for or in the name or on behalf of such intended company, then efinezy 
such person shall be liable to forfeit for 6ve;ry suoh cffe^AO a ^ui^ not 
exceeding twenty-five pounds ; and that it shall be lawful for any paraoa 
to sue for and recover the same by action of debt. 

XXV. And be it enacted, that on iSie complete registration of any 
company being certified by the registrar of joint stodk oompaoieB, soeh 
company, and the then shareholders therein, and all the succeeding sliare- 
hdders, whilst shareholders, shall be and are hereby inoorpontted as 
from the date of such certificate by the name of the company as set forth 
in the deed of settlement, and for the purpose of carrying on the trmde or 
business for which the company was formed, but only aooording to the 
provisions of this Act, and of such deed as afoTe6aid,and for the purpose 
of suing and being sued, and of taking and enjoying the propeiiy and 
eflbcts of the said company; and thereupon any covenaata or engage- 
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TBMbB entered iikt6 by &A j of Ae sliftreholden *ar other pentoiis rinAon■^ 
with any tmstee on the behalf of the compiaiyy at' any tiiie before L ^ 
the oOmj^kte regbtration thereof, may be proceeded on by the said oom- 
pmy and eftforoed in all reepecta as if they had been made or entered 
into with the said company after the incorporation thereof; and snch 
company shall oontinne so ineorpoiated imtil it shall be Assolved, and all 
its idBEairs wOimd up, bnt so as not in atfywise to restrict' the liability of 
any of the riiareholders of the company^ under tfny judgment, decree, or 
order for the payment of money which shall be obtained agadnst such 
ooDhpamy or any of the members thereof, in amy action' or suit prosecuted 
by or against such company in any oonrt of law or equity, but every such 
shareholder shall, in respect of such moneys, subject as after mentioned, 
be and oontinne liable as he would have been if the company had not 
been incorpofated ; amd thereupon it shall be lawful for the said com- 
pany, and they are hereby empowered as follows; (that is to say,) 

1. To use the registered nttme of tiie company, adding thereto 
'< registered/^ and also, 

2. To have a common seal (with power to break, alter, and change 

Ae same frcmi thne to time,) but on which must be in9oribeid 
the namie of the company; and also/ 
8. To sue and be sued by their regist^ed name it respect of any 
olaim by or upon ^e compa'ny upon or by aioy person, whether a 
member of ihe company or not, so long as ai^ snch claim may 
remain unsatisfied; and also, 

4. To enter into contracts fo^ the execution of the works, and for the 

supply iof the stores, or for any other necessary purpose of the 
company; and also, 

5. To purchase and hold lands, llettements, and hereditaments hi 

the name of the said company, or of the trustees or trustee 
thereof, for the purpose of occupying the same as a place or 
places of business of the said company, atad also (but neverthe-: 
less with a license, general or special, for that purpose, to be 
granted by the committee of the privy council for trade, first hid 
aittd obtained,) such other lands, tenements, and hereditaments 
as the nature of the business of the company may require ; and 
also, 

6. To issue certificates of shares; and also, 

7. To receive instalments firom subscribers in respect of the amonnt 

of any shares not paid up; and also, 

8. To borrow or raise money, within the limitatioifs pvescribed by any 

special atthority; and aJso, 

9. To declare dividends out of the profits of the concern ; and alfx>, 

10. To hold general meetings periodically, and extraordinary meetings 

upon being duly stmimoned for that purpose; and also, 

11. To make from time to tiriie, at some general meeting of share- 

holders especially summoned for the purpose, byelaws for the 
regulation of the shareholders, members, directors, and officers 
of the company, such byelaws not bring repugnant to or inoon*- 
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Bistent with the proviflions of this Act or of the deed of settle* 
ment of the oompany; and also, 
12. To perform all other acts neoessary for carrying into effect the 
purposes of such company, and in all respects as other partner- 
ships are entitled to do : 
r^AaQn *And the said company are hereby empowered and requdred — 
I- -I 13. To appoint from time to time, for the condnct and super- 
intendence of the execution of the affiurs of the company, a 
number of directors, not less than three, for a period not gr^iter 
than five years, with or without eligibility to be re-elected at the 
expiration of the term, as may be prescribed by any deed of set- 
tlement or by law; and also, 
14. To appoint and remove one or more auditors, and such other offi- 
cers as the deed of settlement under which the company shall 
be constituted may authorise ; 
Subject, nevertheless, with respect to all such powers and privileges, to 
the provisions of this Act, and subject also to the provisions of the deed 
of settlement of the company or any other special authority : Provided 
always, with regard to any company for executing any bridge, road, cut, 
canal, reservoir, aqueduct, waterwork, navigation, tunnel, archway, rail- 
way, pier, port, harbour, ferry, or dock, which cannot be carried into 
execution without obtaining the authority of parliament, that on the 
complete registration of any such company, and before such company 
shall have obtained its Act of Incorporation or other Act whereby the 
authority of Parliament shall be granted for executing such work, it 
shall not be lawful for any such company, or the directors or officers 
thereof, to exercise the herein-before mentioned power to enter into con- 
tracts, otherwise than conditionally upon obtaining such Act, or to exer- 
cise the power to purchase and hold lands as aforesaid, or to exercise 
the power to receive instalments from shareholders, beyond the sum or 
per centage necessary to be deposited in compliance with the standing 
orders of either House of Parliament, or such other sum as may be requi- 
site for obtaining the Act of Incorporation or other Act for granting the 
authority of Parliament to execute such work, or to exercise the power 
to borrow money as aforesaid, or to exercise the power to declare divi- 
dends as aforesaid, and, subject to these last-mentioned exceptions, all 
the powers by this enactment herein-before given to any company com- 
pletely registered, except the general power to perform all acts necessaiy 
for carrying on the business of the company, may be exercised as fully 
by any such company so completely registered as by any other compaoj 
so completely registered : Provided always, that it shall be lawful for any 
such company to perform all acts which may be necessary for obtainisg 
an Act of Incorporation or other Act for obtaining the authority of par- 
liament to execute its works as aforesaid, anything herein contained to 
the contrary notwithstanding; and that upon obtaining such Act of In- 
corporation or other such Act as aforesaid, or at the time of the coming 
into operation of such Act as shall be thereby appointed, all the powers 
which any such company shall obtain by virtue of this Act, and all the 
provisions and regulations of this Act which shall apply to such com- 
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panjy shall cease and deiennine, except so &r as shall be otherwise pro- 
Tided bj snoh Act of Incorporation or other such Act as aforesaid. 

XXTI. And be it enacted^ that no shareholder of any joint stock 
eompany completely registered under this Act shall be entitled to receive 
any dividends qr profits, or be entitled to the remedies or powers hereby 
given to shareholders, until he shall have executed the deed of settlement 
of the said company, or some deed referring thereto, and also have paid 
up all instalments or calls due from him, and shall "("have been r«^/*Q-| 
registered in the registry office aforesaid; and further, that it I- -I 
shall be lawful for every shareholder who shall have signed such deed, 
and paid up such instalments or calls, and shall have been registered, 
and he is hereby entitled, — 

To be present at all general meetings of the company ; and also* 

To take part in the discussions thereat ; and also. 

To vote in the determination of any question thereat, and that either 
in person or by proxy, unlesa the deed of settlement shall preclude 
shareholders from voting by proxy ; and also. 

To vote in the choice of directors, and of every auditor to be elected 
by the shareholders; 
Subject nevertheless to the provisions of this Act, and of the deed of 
settlement of the company or other special authority, so far as such pro- 
visions shall either regulate or restrict the exercise of such powers, but 
not so as to deprive such shareholders thereof; and further, with regard 
to subscribers and every person entitled or Aaiming to be entitled to any 
share in any joint stock company the formation of which shall be com- 
menced after the first day of November one thousand eight hundred and 
forty-four, that until such joint stock company shall have obtained a 
certificate of complete registration, and until any such subscriber or per- 
son shall have been duly registered as a shareholder in the said registry 
office, it shall not be lawful for such person to dispose, by sale or mort- 
gage, of such share, or of any interest therein, and that every contract 
for or sale or disposal of such share or interest shall be void, and that 
every person entering into such contract shall forfeit a sum not exceeding 
ten pounds ; and that for better protecting purchasers it shall be the duty 
of the directors of the company by whom certificates of shares are issued 
to state on every such certificate the date of the first complete registra- 
tion of the company, as before provided ; and that if any such director 
or officer knowingly make a false statement in that respect then he shall 
be liable to the pains and penalties of a misdemeanor. 

XX VII. And be it enacted, that with regard to the powers and duties 

of directors it shall be lawful for the directors of any joint stock company 

registered under this Act, — 

1. To conduct and manage the affairs of the company, according to 

the provisions and subject to the restrictions of this Act, and of 

the deed of settlement, and of any bye-law, and for that purpose 

to enter into all such contracts and do and execute all such acts 

and deeds as the circumstances may require ; and also, 
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2. To appoint the secretary, if any ; and also^ 

3. To appoint the olerka and aerrantB ; and also ftoiti time to dnie m 

they see fit, 

4. To remoye such secretary, derks> and sennlntBy ftnd to appmnt 

others, as occasion shall reqntre ; and also^ 

5. To appoint other persons for special services as the oonoenis of Ae 

company inay fh>m time to time reqnii^; and also, 

6. To hold meetings periodically and from time to time as tiie oonoMs 

of the company shall require ; and also, 

7. To appoint a ohidrman to precdde at all snch meetings, and in Us 

ahsence to appoint a chairman at each such meeting } 
Subject nevertheless to the provisions and restrictions of this aet, and 
to the provisions of the deed of settlement of the cotnpany or other spe* 
r*i7ni ^^^ ^authority, but not so as to enable the shateholden to act in 
L J their own behalf ih the ordinary managemeni of ilic concerns of 
the company otherwise than by means of directors ; protided always, 
that it shall not be lawfnl for the directors to purchase any shares of ihe 
company, nor to sell any such shares, except shares forfbited on the non- 
payment of calls or instalments, nor to lend to any one of their mimber, 
or to any officer of the company, any money belonging to the oompany, 
without the authority and sanction of a general meetbg of sharelioldcn 
duly convened. 

XXym. And be it enatoted^ that hencefobh, notwithatandhig any- 
thing to the contrary in ah/ deed of settlement or other inatrament by 
which a joint stock company shall be constituted or regulated, it shdl 
not be lawfnl to appoint any person to be or to act as a director, whether* 
honorary or otherwise, or to hold the office of patron or president^ or any 
other office of the like description } nor shall it be lawful fbr any person 
to act in any such capacity unless at the time of such his appotntment, 
or of such his acting, he hold in his own right at least one share in the 
capital of such company ; and that if, wi^out having such ahare, any 
person be or become or act as director, patron, or president of Btush com- 
pany, or in any office of sudh or the like nature, dien he shall forfeit fst 
every such offiBUce a sum not exceeding twenty pounds ; and that if aliy 
person be announced or held out by or on behalf of the cdrnpaay as a 
director, patron, or president, or as holding any office of such or the Uke 
description, without having so consented or acted, then each dirbotor of 
lAuch coinpany knowingly concurring in such repreaeniatioii shall ferfdl 
a sum not exceeding twenty pounds. 

XXIX. And be it enacted, that if any director of a jdht stock com- 
pany registered under this Act be either directly or indirectly conoemed 
or interested in any contract proposed to be made by or on b^ialf of Ab 
Company, whether for land, materials, work to be done, or for any par- 
pose whatsoever, during the time he shall be a director, he shall, on the 
subject of any such contract in which he may be so concerned or interes- 
ted, be precluded from TOting or otherwise acting as a director; and that 
if any contract or dealing (except a policy of aaaurance^ grant rf annux^, 
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tively the solgect of tbe proper ImaiiieaB of Ihe eompanjy taeh eontract 
being made upon the same or the like terms as any like eontraot with 
other customers or porchasers^^ shall be entered into, in which any direo- 
tor shall be interested^ then tne tehns of iaeh oonlaraot o^ deding shall 
be sabmitted to the neact gmeral or lipeoial mating of the shareholders 
to be summoned for that purpose } and that no such contnust shall have 
force nntil approved and confirmed by the majority of votes of the share* 
hdders present) at stich meeting; and Khaf if at any time any director 
oease to be a holder of the presdribed number of shares in th6 company^ 
or shaU bedoihe a bankrupt or insoltmtt, or shidl haye suspended pay- 
ment, or odrnprontised with his creditors, or be declared a luiwticy theii ii 
Aai& be unlawful for any such director to continue ais a director, or to iie0 
88 sttch j and the office of sneh directed shall be and is hereby declared to 
be vacant. 

« 
XXX. And be it eaaetedi that notwithstanding it may be afterwards 
'diseoY^red that there Wils some defect or error in the appoint- r^M^ryi 
ment of any person acting or who may haye acted as a director of *- -^ 
a joint stock company registered under this Act, or that such person was 
disqualified, yet all acts done by him as such director before the discqveiy 
at such defect or error, either solely or with oth^ directors, shall be as 
binding on him, and on the company, and the direetors and officers thereof, 
as if such person had been duly appointed or qualified, and, if such acts 
were done bona fide, shall be as binding on all pwsons whomsoever aa if 
saeh person had been duly appointed or qualified. 

XXXT. And be it enacted, that ii^ any suoti direcior of olher ofkcer 
of any joint siock coinpany registered under this Act wrongfully do or 
omit any act, with intent to defraud the company or any shareliolder 
therein, or fiJsify or fraudtdehtly mutilate or fraudeiitly make any era- 
sure in the books of account, or books of register, or any document be- 
longing to the company, theii such director or officer shall be deemed to 
be guilty of a misdemeanor. 

XXXIt. And b^ it enacted^ that If the entry of the proceeding^ of 
aiiy me^ings of the shareholders of of the directors of atiy joint ^ock 
company registeted tndef this Act purport tb be signed by the charmon 
duly presiding at such meeting, and seid^d with the seal 6f the oompaiiy, 
then it shall be the duty of all courts of justice, justices, and others, 
and they ire hereby required, to receive the book in which stlch entry 
shidl be made as primft facie evidence, nOt olily of the proceedings of the 
meeting of which enliry shall be so inadej but of such Iheetings havitig 
been duly conveiied, and of the persons siaking of entering such orders 
or proceedings being shareholders or directors, and of the signature of 
the chairman. 

XXxili. And be it enacted, that the books Of any such coitipany 
wherein the proceedings of the company are recorded shall be kept at the 
prinelpal or only plaee of business of the cdmpany, and at all reasonable 
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times fluoh books shall be open to the inspectiion of aoy Bhareholder of (he 
eompany ; sabject nevertheless to the provisions of the deed of settlement 
or of any bye-law. 

XXXrV. And be it enacted, that the directors shall cause the aocouitB 
of such company to be duly entered in books to be provided for the pur- 
pose. 

XXXV. And be itenacted, that, fonrteen days at the least before the 
period at which the accounts are required to be delivered to the auditors 
80 hereinafter provided, the directors of such company shall cause the 
books of the company to be balanced, and a full and fair balance-sheet 
to be made up ; and that, previously to such balance-sheet being delivered 
to the auditors as hereinafter provided, the directors, or any three of their 
number, shall examine such balance-sheet, and sign it as so examined; 
and that when the balance-sheet shall have been so examined the chair, 
man of the directors shall sign such balance-sheet, and that thereupon 
the directors shall cause the same to be recorded in the books of the com- 
pany. 

XXXVI- And be it enacted, that at each ordinary meeting of the 
r*4791 *B^<"^^o^<^^^ ^^ directors shall produce such balance-sheet to 
L J the shareholders assembled thereat. 

XXXVII. And be it enacted, that during the space of fourteen days 
previously to such ordinary meeting, and also during one month there- 
after, every shareholder of the company may, subject to the provisions of 
the deed of settlement, or of any bye-law, inspect the books of acoonnt 
and the balance-sheet of the company, and take copies thereof and ex- 
tracts therefrom; and that if at any other time three directors authorue 
in writing any shareholder to make such inspection, then at each other 
time the shareholder so authorised may make such inspection. 

XX Will. And be it enacted, that every joint stock company com- 
pletely registered under this Act shall annually at a general meeting ap- 
point one or more auditors of the accounts of the company (one of whom 
at least shall be appointed by the shareholders present at the meeting in 
person or by proxy,) and shidl return the names of such auditors to the 
registrar of joint stock companies ; and that if an auditor be not ap- 
pointed on behalf of the shareholders, or if he shall die, or become in- 
capable of acting, or shall decline to act at the prescribed period, or if 
such return be not made, then, on the application of any shareholder of 
the company, it shall be the duty of the committee of privy council for 
trade and they are hereby authorised to appoint an auditor on behalf of 
the shareholders; and that such auditor shall continue to act till the next 
general meeting ; and the due appointment of such auditor shall be re- 
turned to the registrar of joint stock companies, and that thereupon it 
shall be his duty to register the same ; and that it shall be lawful for the 
Oommissioners of the Treasury and they are hereby empowered to appoint 
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that the company shall pay to aaoh auditor saeh salary or remoneratioii 
as to the said commissioiien shall appear snitabley haying regard to the 
duties of his ofSce, and that thnenpon snoh auditor shall be entitled to 
recover such salary from the company as and when it shall become due, 
according to the terms of the appointment thereof. 

XTTYTX. And be it enacted, that, twenty-eight days at least before 
the ensuing ordinary meeting at which such balance-sheet is required to 
be produced to the shareholderis, the directors shall deliver to the auditors 
the half-yearly or other periodioAl accounts and the balance sheet required 
to be presented to the shareholders; and that the auditors shall receive 
from the directors such accounts and balance-sheet; and examine the same. 

XL. And be it enacted, Uiat throughout the year and at all reason- 
able times of the day it shall be lawful for the auditors and they are 
hereby authorised to inspect the books of account and books of registry 
of such company } and that the auditors may demand and have the assist- 
ance of such officers and servants of the company and such documents as 
they shall require for the full performance of their duty in auditing the 
accounts. 

XLI. And be it enacted, that within fourteen days after the receipt of 
such balance-sheet and accounts the auditors shall either confirm such 
accounts, and report generally thereon, or shall, if they '^'do not rn,A*rQ'i 
see proper to confirm such accounts, report specially thereon, and ^ -^ 
deliver such accounts and balance-sheet to the directors of the company. 

XLII. And be it enacted, that ten days before the ordinary meeting 
of such company the directors shall, subject to the provisions of any deed 
of settlement or bye-law in that behalf, send or cause to be sent a 
printed copy of the balance-sheet and auditors' report to every share- 
holder according to his registered address, and shiJl at such meedng of 
the company cause such report to be read, together with the report of 
the directors. 

XLm. And be it enacted, that within fourteen days after such meet:, 
ing, it shall be the duty of such directors and they are hereby required 
to return to the said registry office a copy of the balance-sheet, and of 
the report of the auditors thereon ; and that thereupon it shall be the 
duty of the registrar of joint stock companies and he b hereby required 
to register or file the same with the other documents relating to such com- 
pany. 

XLIY. And for the purposes of regulating contracts entered into on 
behalf of any joint stock company completely registered under this act 
(except contracts for the purchase of any article the payment or con- 
sideration for which doth not exceed the sum of fifty pounds, or for any 
Bervice the period which of doth not exceed six months, and the con- 
sideration for which does not exceed fifty poundS| and except bills of 
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exohange md promiMory nota,) "be it enaotodi Aii eretj nwh ooMnafe 
shflill bd in writmg) and dgaed by tm6 afb least of the direetort of the 
eompany on ^rhoee behalf the same shall be entered info/ and shall be 
sealed with the common seal thereof| or signed by somle offieer of tiie 
company on its behalf to be tfaereuato expfesriy anthorised by some 
minute or resolution of the board of directors applying to the partionlar 
ease ; atd that in the absence of snch reqvisiteB or any of them any 
such contract sfadl be void and ineffBotaal (ezoept as against tibe com* 
pany ott wboe^ behalf the same shall have been made ;) and that erery 
snch contract for the pnrchase of any article the eonsideraition of which 
ddth not exceed the sum of ifty poands^ or for any services the period 
of which doth not exceed six months, and die consideration for lAnefa 
doth not exceed fifty pounds, entered into on behalf of any joint stock 
company ootepletely registered under this act, may be entered into by 
ariiy oftcer authorised by a general bye-law in that behalf; and Uu^ 
every such contract^ whedier under seal oi^ not, shall immediately after 
the same shall hare been entered into be reported to the seoretery or 
ether appointed officer ef the company on whose behalf the same shall 
have been entered into, who shall enter the sime in proper books to be 
kept for that purpose ; and that if any such contract be not so reported 
and entered, then the officer by whose default such contract shall not be 
so reported or entered shall be liable to repay to the oompsny on whose 
behalf such contract nmy be made the amount of the consideration 
agreed to be paid by or on behalf of sueh company in respect of such 
contract. 

XLY. And be it enacted, with regard to bills of exchange and pro- 
tM*t41 ™^'^U notes made, accepted, or endorsed on behalf or ^account 
^ J of any such company so far as relates to the mode of making, 
accepting, or endorsing the same^ and to the liability of any each com- 
pany thereon, that if the directors of the company be itethorised by deed 
of setdement or bye-law to issue or accept bills of exohan'ge or promis- 
lory notes, then eyery sach bill of exchange or promi8S(»y note shall he 
made or accepted (as the case may be) by and in the names of two of 
the directors of the company on whose behalf or account the same may 
be so made or accepted, and AuH be by such directors expressed to be 
made or accepted by them on behalf of snch company; and that CTCiy 
snch bill of exchange and promissory note so made or accepted as afore- 
said shall be counter-signed by the secretary or other appointed offieer of 
the company in whose behalf the same is expressed to be made, or ao- 
eepted ; and that every bill of exchange so made as aforesaid, or received 
by or on behalf of the company, may be endorsed in the name of the 
company, by any officer authorised by deed of settlement or bye-law in 
that behalf; and that every such bill of ezehange or promissory note so 
made, accepted, or indorsed as aforesaid shall, immediately after the 
making, accepting or indorsing of the same, be reported to the proper 
officer of the company on whose behalf the same shall have been made, 
accepted, or endoned, and snch last-mentioned officer shall enter the 
in proper books to be kept for that purpose; ahdthat if any each 
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tnll of eocohange or promiflsory note be not bo feported and eniered^ thea 
the officer by whose defaalt eueh bill or note shall not be so reported 0|r 
entered shall be liable to repay to the company the amount which the 
company shall pay or be liable to pay in respect of such bill or note ; 
Pronded always, that nalhiag herein oontaisied shall be deemied to jnfke 
any snoh ^Moretavy or officer personally liable upon ^xij sooh biU of ex- 
change or promissory note, nor be deemed to make »ny such djreetgirs 
peiaomdly liable thereon, except as shiureholders of the company; ai^ 
that every snoh company on whose behalf or accoant any bill of ex* 
ohange or promissory note, shall be made, aocepted, or indorsed, in maiir 
ner and form aforesaid, aball and may sue and be a^ed diereypn, as laUy 
and effeotoally, and in the same manner, as i|i the cuase ot .any oontp:aet 
zaade and entered into under their common seal. 

XLYI. And be it enacted, that all deeds and instruments bearing the 
seal of the said company shsJl be signed by two ^ least of th.e dirc^otors 
of the company. 

XLVll. And be it enacted, thi^t all bye-laws nuMJie by jsny joint stpcj^ 
oompaoy completely registered under this act, in pnjrsuancte of the powisp 
hereinbefore given, must be reduced into writing, and must have affixed 
thereto the common seal of jthe company; and l^at such bye-laws paust 
be registered at the office for registering joint s^tock companies, and ^itil 
they be so re^^stered they shall not be of any force ; and that sjaoh by/a- 
laws must be printed and ci^Gula(ted for the use of the Aarehplders, and ^ 
oopy thereof must be given to every officer of the company and to every 
shareholder who cdiall require tb» same. 

XLVm. And be it enacted, that in all actions, suits, and other legal 
proceeding for the enforcement of such byeJaws, or pther penalties lor 
the breach thereof, the prodnction of a written or prmted '*'copy ^^1475-1 
of the bye-laws of the ecmipany having the seal of the office of L J 
the registrar of joint stock companies affixed tljiereto, shall be ^i^fficient 
evidence of such bye-laws. 

!^IX. And be it enaeted, that it shall be the duty of the directors of 
every joint stock company registered under this Act to keep or cause to 
be kept a book, to be called the « ]Kegister of Shareholders,'^ ^nd firom 
time to time in' suph book tp enter the following particulaiis; (that is 
to say,) 

The names and addresses of all persons or oorporatious being share- 
holders of the company; and also. 

The number of shares to which such shareholders shall be respectively 
entitled, distinguishing each share by its number; and also. 

The amount of the instalments paid on such shares. 

L. And be it enacted, that it shall be lawful for every shareholder, or 
if such shareholder be a corporation then the clerk or principal officer of 
such corporation; at all convenient times to search the register of share- 
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holders gratis, and to reqnire a copy thereof or of any part thereof; and 
that the company may demand a snm not exceeding sizpenoe for every 
one hundred words so required to be copied. 

LI. And be it enacted; that, on demand of the holder of any share in 
any joint stock company completely registered under this Act; the com- 
pany shall cause a certificate of the proprietorship of such share to be 
delivered to such shareholder, specifying the share in the undertaking to 
which such shareholder is entitled; and the amount paid up in respect of 
such share at the date of such certificate; and shall have the common seal 
of the company affixed thereto; and for such certificate the company may 
demand any sum not exceeding one shilling; and that such certificate 
must be according to the form in the schedule (I.) to this Act annexed; 
or to the like e£fect. 

UL And be it enacted; that it shall be the duty of all courts of jas-* 
tioC; judgeS; justices; and others to admit such certificate as prima ^e 
evidence of the title of the shareholder to the share therein specified; 
nevertheless the want of such certificate shall not prevent the holder of 
any share from disposing thereof. 

Lin. And be it enacted; that if any such certificate be worn out or 
damaged; then; upon such certificate being produced at some meeting <A 
the directors; it shall be lawful for them to order such certificate to be 
cancelled; and that thereupon another similar certificate shall; if he 
require the same, be given to the party in whom the property of such 
certificate and of the share therein mentioned shall at the time be vested; 
or if such certificate be lost or destroyed; then upon proof thereof a 
similar certificate shall; if he require the samC; be given to the party 
entitled to the certificate so lost or destroyed ; and that in either ease it 
shall be the duty of the secretary and he is hereby required to make a 
due entry of the substituted certificate in the register of shareholders; 
and for every such certificate so given or exchanged the company may 
demand any sum not exceeding the sum of one sUlling. 

r*47B1 *^^* ^^^ ^ i^ enacted; that; subject to the regulations 
L J herein contained; and to be contained in any deed of settlement 
of any joint stock company completely registered under this Act; it 
shall be lawful for every shareholder of such company and he is hereby 
entitled to sell and transfer his shares therein by deed duly stamped; in 
which the full amount of the pecuniary consideration for such sale shall 
be truly expressed; and which instrument of transfer must be according 
to the form in the schedule (K) to this Act annexed; or to the like effect; 
and that the directors of the company shall cause a memorial of sueh 
instrument of transfer; when produced at the office of the company; to 
be entered in a book to be called « The Register of Transfers;'' and the 
entry thereof to be endorsed on the instrument of transfer; and for 
every such entry and endorsement the company may demand any sam 
not exceeding one shilling; and that until such instrument of transftr 
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shall have been so produced at the oiEoe of the oompany the purchaser 
of the share shall not be entitled to receive any of the profits of the 
company, or to vote in respect of such share : Provided always, that if 
at the time of such transfer the shareholder shall not have paid the full 
amount due and payable to the company on every share held by him, 
then he shall not be entitled to transfer any share, unless there be a pro- 
vision to the contrary in the deed of settlement. 

LY. And be it enacted, that if any shareholder fail to pay any instal- 
ment of capital due, upon or in respect of any share held by him, when 
the same shall beoome due, it shall be lawful for any such company and 
they are hereby authorised to sue such shareholder for the amount in an 
action of debt in any court having competent jurisdiction in respect of 
the same; and that in the declaration in any such action it shall be suf- 
fident to state only that at the time of the commencement of the suit 
the defendant, as the holder of certain shares (stating how many) in a 
certain company or undertaking, as the case may be, (naming it,) was in- 
debted to the company in a certain sum (stating the amount of the instal- 
ments, or so much thereof as is sought to be recovered,) for certain 
instalments of capital then due and payable in respect of the said shares, 
and that the defendant hath not paid the same; and that if upon the 
trial of any such action it shall be proved that the defendant was the 
holder of any share when such instalments, or any of them, in respect 
of the same, and for which the action is brought, became due, then such 
company shall recover such instalments, or so much thereof as is due, 
together with interest for the same at the rate of five pounds per centum 
per annum, to be computed from the day on wi(|ich such instalment shall 
have beoome due. 

LYL And be it enacted, that if any share be held jointly by several 
persons, then any notice required to be given shall be given to such of 
the said persons whose name shall stand first on the register of share- 
holders, and notice so given shall be sufficient notice to all the proprietors 
of such share, and the person so standing first shall be entitled to vote, 
and to have all the privileges hereby conferred on shareholders. 

LVn. And be it enacted, that at every principal place of business of 
any joint stock company completely registered under this Act, it r« J77-1 
*8hall be the duty of the directors and officers of the company >- J 
and they are hereby respectively required to have written or printed 
copies>of an index or abstract of the deed of settlement, approved by the 
registrar of joint stock companies, and a list of the shareholders of the 
company, and the number of shares held by each, and also a list of the 
directors and officers thereof, and a copy of the bye-laws, sealed with the 
seal of the company, as returned to the said registfy office; and that if 
at any reasonable time any shareholder, or any person authorised in 
writing by him, apply at any such place of business of the company, to 
inspect the same, then, on demand thereof made during the usual hours 
of business, it shall be the duty of the directors or officers and they 
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respeotively are hereby required to permit such inspeotion; and tliaft if 
on Bach' demand any snoh direotor or officer to whom anch <l^in>md ia 
made do not thereupon permit anoh inspeotiony then, on oonviotifln 
ihereofyhe shall be liable topayforeveryanohoflhnoeaaum not exceed- 
iag forty BhiUingB. 

LVlil. And be it enacted, with fegard to all j<Mnt stock oompaaias 
to which this Act is hereinbefore made to apply, and which Bhall enst 
on the first day of November one liiousand eight hundred and forlf •four, 
whether incorporated by act of parliament or by diarter, or pnYiliged bf 
letters-patent, or established by virtue of a deed of settlement, or a£ any 
other instrument, or by virtue of any authority whatever, or in any olhfiir 
way wiiatever, that within three months from the said first day of Novenber 
the directors, managers, (rfSceis, or otheiB having the direotioQ, manign 
ment, conduct, sij^rintendenee, or execution of the aflEurs of any saah 
company, shall register such company at the offiee for the registration of 
joint stock companiiw, and for that purpose shall make or cause to be 
made a retom of the following partioularB, aoconUi^g to snhfldule (L) 
ii«f<eunto annexed; that is to say, 

1. The name or style of the company ; and also, 

2. The purpose of the company ; and also, 

3. The principal or only place for carrying on its business : 

And that on such registralaon every such company shall be entiiled to 
have a certificate of registration, without paying any fee either for sudi 
regbtration or for audi certificate, but such certificate shall be for ihe 
purpose of showing that such company had registered, and ahali not be 
considered as a oei^cate of complete registration, so as to confer on any 
such company the powers and privileges of this Act; and that if witUn 
the said period the persons hereby required to register any such company 
hSl so to do, then, on conviotion tiierectf, every such company so fiiiling 
shall forfeit for every such ofbnce a sum not exoeeding fifty pounda. 

LIX. And be it enacted, with regard to such existing oompaniaa as 
aforesaid, (except assurance companies,) that if any such existing com- 
pany be so constituted as is by this act required with regard to any 
fixture company, or if the deed or deeds of settlement of such easting 
company contain the particulars by this Act required to be contained in 
Bon^e one or other deed of settlement of such future company, and if any 
other cQ;idi|ions required to be fulfilled by or in respect of any sach 
future company, in order to obtain a certificate of oom^te regisfralioni 
be fulfilled ^n respect of any such exiBting company, then such p^taring 
r»47ft1 ^°^P^7 ehtH be entitled to obtain a certificate *of complex 
L. J registration } but if such existing company be not so conatitoted, 
or if such deed of settlement do not contain such particulars, or if auoh 
other conditions be not fulfilled, then, on such existing con^mny return- 
ing a deed or deeds according to the provinons of this Act, and alao^ in 
addition to any other matters by this enactment required to be returned 
by such existing comp^my, such other matters as are by this Act required 
to be returned by any future company in order to obtain or before 
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obtaiDiDg a certificate of complete registration as aforesaid, or such modi- 
fications of the said deed or retams, or of any of them^ as the committee of 
privy oonncil for trade shall direct by any regulation to be made in that 
behalf, either on the part or in respect of any one company or of any class 
of companies, and signed by one of the secretaries of the said committee, 
such existing company shall be entitled to a certificate of complete regis- 
kation ; and on sach certificate of complete registration being granted 
by the registrar of joint stock companies, it shall be lawful for such 
existing company, its shareholders, its directors, and its ofiicers, and 
they are respectively hereby empowered, to have and exercise all such 
powers and privileges as are l^y this Act conferred upon joint stock com- 
panies to be hereafter formed, subject nevertheless widi respect to all 
such powers and privileges to the provisions of this Act, or of any other 
-Act to be hereafter passed for regulating the same; and that every such 
company not incorporated shall be incorporated for the purposes of this 
Act, as from the date of the certificate of complete registration, in such 
manner as hereinbefore provided with regard to companies to be formed 
after the first day of November next ; and that any directors or other 
managers of any such company as last aforesaid, with the consent of at 
least three-fourths in number and value of the shareholders of such com- 
pany present at a general meeting summoned for that purpose, may at 
any time or times hereafter make any alterations in the constitution of the 
Bud company or otherwise as shall be necessary for enabling such com- 
pany to come witin the provisions of this Act, so as. the same shall be 
approved of by the said committee of privy council for trade ; and the 
order of such committee, signed as aforesaid, shall be sufficient evidence 
of such provisions having been complied with, and that any such com* 
pany has come within the provisions of this Act : Provided always, with 
regard to existing companies, that in the event of any such company 
becoming entitled to a certificate of complete registration as aforesaid, it 
shall not be necessary to pay in respect of any such certificate any higher 
fee than the sum of five pounds, and also the sum of sixpence additional 
in respect of every thousand pounds value of capital, as declared on the 
formation of the company in the deed of settlement, or by any other 
special authority. 

LX. And be it enacted, that so much of the provisions of this Act as are 
applicable to companies formed after the first day of November next shall 
apply to companies begun or formed since the passing of this Act, so far 
as such provisions shall on or after the first diay of November be appli- 
cable to such last-mentioned companies. 

LXI. Provided always, and be it enacted, that notwithstanding the 
incorporation of any existing company in pursuance of this Act every 
such company, and the members and officers of every such company, 
shall be liable to be sued in respect of any valid obligation *in- r^cjijo-i 
curred before such incorporation, in the same manner and ^ -* 
with the same le^ consequences as if such company had not been 
incorporated. 

August, 1868.— 22 
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'« n, and whether published in any newspaper, r^joA-i 
] lacard, or oircnlar, then every saoh person *- J 
wry such offence a sum not exceeding ten p()tmd8. 

rided always, and be it enacted, that every judgment and 
oT order which shall be at any time after the passing of this 
1 against any company completely registered under this Act, 
[anics incorporated by act of parliament or charter, or compa- 
kbility of the members of which is restricted by virtue of any 
.tent, in any action, suit, or other proceeding prosecuted by or 
. such company in any court of law or equity, shall and may take 
and be enforced, and execution thereon be issued, not only against the 
rty and effects of such company, but also, if due diligence shall have 
a used to obtain satis^tion of such judgment, decree, or order, by 
.ocution against the property and effects of such company, then against 
ae person, property, and effects of any shareholder for the time being, 
or any former shareholder of such company, in his natural or individual 
capacity, until such judgment, decree, or order shall be fully satisfied ; 
provided in the case of execution against any former shareholder, that 
such former shareholder Was a shareholder of such company at the time 
when the contract or engagement for which such judgment, decree, or 
order may have been obtained was entered into, or became a share- 
holder during the time such contract or engagement was unexecuted 
or unsatisfied, or was a shareholder at the time of the judgment, decree, 
or order being obtained ; provided also, that in no case shall execution be 
issued on such judgment, decree, or order dgainst the person, property, 
or effects of any such former shareholder of such company after the expi- 
ration of three years next after the person sought to be charged shall have 
ceased to be a shareholder of such company. 

LXVn. Provided always, and be it enacted, that every person against 
whom, or against whose property or effects, execution upon any judg- 
ment, decree, or order obtained aforesaid shall have been issued as afore- 
said, shall be entitled to recover against such company all loss, damages, 
dosts, and charges which such person may have incurred by reason of 
such exeontion ; and that, after due diligence used to obtain satisfiiction 
thereof against the property and effects of such company, such person 
shall be entitled to contribution for so much of such loss, damages, 
costs, and charges as shall remain unsatisfied, from the several other per- 
sons against whom execution upon such judgment, decree, or order ob- 
tained against such company, might also have been issued under the pro- 
vision in that behalf aforesaid; and that such contribution may be reco- 
vered from such persons as aforesaid in like manner as contribution in 
ordinary <MU9es of copartnership. 

LXVUJL. And be it enacted, that in the cases provided by this Act for 
execution on any judgment, decree, or order, in any action or suit against 
ther company, to be issued against the person or against the property and 
effects of any shareholder or former shareholder of such company, or 
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LXn. And be it enacted, that if at any time during the period of fit« 
years from the said first day of November a memorial be presented to the 
committee of privy council for trade, by or on the part of any company, 
whether now existing or hereafter formed, except aasnrance eompanies, 
making application that any of the conditions and regulations prescribed 
by this Act be dispensed with or modified, and setting forth (he special 
grounds of such application, and if such application be registered at the 
office of the registrar of joint stock companies, and if, before such appli- 
cation be granted, the same be three times advertised, at intervals not 
less than one week, in the << London Oaaette,'' then from time to time 
during the said period of five years, and six months after the expiratioa 
thereof, it shall be lawful for the said committee, and they are hereby 
empowered, both as regards companies formed before this Act shall come 
into operation, and afterwards, either to dispense with or modify such of 
the conditions by this Act required to be fulfilled by any future company 
for the purpose of obtaining a certificate of complete registration, and 
such of the regulations by this Act made for the government or manage- 
ment of such companies as to the said committee shall seem fit for facili- 
tating the application of this Act to the constitution and arrangements of 
any such company, but so that nevertheless the order or instmment by 
which such dispensation or such modification shall be made in writing, 
and be registered at the office for registering joint stock companies; and 
this Act shall be construed as if such modifications or alterations were 
herein contained ; and further that annually it shall be the dnty of the 
said committee to cause to be laid before both houses of parliament a 
return of all such applications for such dispensation and of tiie orders 
made on such applications. 

LXIII. Provided always, and be it enacted, that nothing in this Aet 
contained shall extend or be construed to extend to any partnership 
formed for the working of mines, minerals, and quarries, of what nature 
soever, on the principle commonly called the cost book principle. 

LXIV. Provided always, and be it enacted, that nothing in this Aet 
contained shall extend or be construed to extend to partnerships in Ireland 
commonly called << Anonymous Partnerships,'^ formed under and by 
virtue of an Act passed in the Parliament of Ireland in the twenty-first 
and twenty-second years of the reign of His late Majecity Eong George 
the Third, intituled « An Act to promote Trade and Manufactures by 
regulating and oioouraging Partnerships/' 

LXV. And forasmuch as great injury has been inflicted upon the 
public by companies falsely pretending to. be patronised or directed or 
managed by eminent or opulent persons : Now, for the purpose of pre- 
venting such false pretences, be it enacted, with regard to every company 
or pretended company whatsoever, whether registered or not, and whether 
now existing or not^ that if any person shall make any such fidse pretences, 
knowing the same to be falser in any advertisemetit or other paper, wh^ 
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iher printed or written, and whether published in any newspaper, r^AQrfi 
*or handbill, or placard, or oircnlar, then every snob person >- J 
shall forfeit for eyery snch offence a sum not exceeding ten pounds. 

LXYI. Provided always, and be it enacted, that every judgment and 
eveiy decree or order which shall be at any time after the passing of this 
• Act obtained against any company completely roistered imder this Act, 
except companies incorporated by act of parliament or charter, or compa- 
nies the liability of the members of which is restricted by virtue of any 
letters-patent, in any action, suit, or other proceeding prosecuted by or 
against such company in any court of law or equity, shall and may take 
effect and be enforced, and execution thereon be issued, not only against the 
property and effects of such company, but also, if due diligence shall have 
b6en used to obtain satisfaction of such judgment, decree, or order, by 
execution against the properly and effects of such company, then against 
the person, property, and effects of any shareholder for the time being, 
or any former shareholder of such company, in his natural or individual 
capacity, until such judgment, decree, or order shall be fully satisfied ; 
provided in the case of execution against any former shareholder, that 
such former shareholder was a shareholder of such company at the time 
when the contract or engagement for which such judgment, decree, or 
order may have been obtained was entered into, or became a share- 
holder during the time such contract or engagement was unexecuted 
or unsatisfied, or was a shareholder at the time of the judgment, decree, 
or order being obtained ; provided also, that in no case shall execution be 
issued on such judgment, decree, or order Against the person, property, 
or effects of any such former shareholder of such company after the expi- 
ration of three years next after the person sought to be charged shall have 
ceased to be a shareholder of such company. 

LXVII. Provided always, and be it enacted, that every person against 
whom, or against whose property or effects, execution upon any judg- 
ment, decree, or order obtained aforesaid shall have been issued as afore- 
said, shall be entitled to recover against such company all loss, damages, 
dosts, and charges which such person may have incurred by reason of 
such execution } and that, after due diligence used to obtain satisfiustion 
thereof against the property and effects of such company, such person 
shall be entitled to contribution for so much of such loss, damages, 
costs, and charges as shall remain unsatisfied, from the several other per- 
sons against whom execution upon such judgment, decree, or order ob- 
tained against such company, might also have been issued under the pro- 
vision in that behalf aforesaid; and that such contribution may be reco- 
vered firom such persons as aforesaid in like manner as contribution in 
ordinary <Muies of copartnership. 

LXVllI. And be it enacted, that in the cases provided by this Act for 
execution on any judgment, decree, or order, in any action or suit against 
ther. company, to be issued against the person or against the property and 
effects of any shareholder or former shareholder of such company, or 
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against the property and effects of the company, at the suit of any share, 
holder or former shareholder, in satisfaction of any moneys, damages, 
costs, and expenses paid or incurred hy him as aforesaid in any action or 
suit against the company, such execution may be issued by leaye of the 
r^AQ-i-i <^o^T^ Of of a judge of the court, in which ^such judgment^ de- 
^ J cree, or order shall have been obtained, upon motion or summons 
for a rule to show cause, or other motion or summons consistent with the 
practice of the court, without any suggestion or scire facias in that behalf; 
and that it shall be lawful for such court or judge to make absolute or 
discharge such rule, or allow or dismiss such motion, (as the case may 
be,) and to direct the costs of the application to be paid by either party, 
or to make such other order therein as to such court or judge shall seem 
fit; and in such cases such form of writs of execution shall be sued out 
of the courts of law and equity respectively for giving effect to the provi- 
sion in that behalf aforesaid as the judges of such courts respectively 
shall from time to time think fit to order; and the execution of such 
writs shall be enforced in like manner as writs of execution are now en- 
forced : Provided that any order made by a judge as aforesaid may be 
discharged or varied by the court, on application made thereto by either 
party dissatisfied with such order : Provided also, that no such motion 
shall be made, nor summons granted, for the purpose of chu*ging any 
shareholder or former shareholder, until ten days notice thereof shall 
have been given to the person sought to be charged thereby. 

LXIX. And be it enacted, that all penalties and forfeitures inflicted 
or authorised to be imposed by this Act, and all costs and expenses for 
which any person may be liable under this Act or by virtue of any bye- 
law, and the recovery of which has not been otherwise specially herein- 
before provided, shall and may be recovered, by any person who shall 
proceed for the same, before any two of her Majesty's justices of the 
peace of the county, city, or place where the offender or person liable to 
pay such costs or expenses shall reside, or where the offence shall be com- 
mitted. 

■ 

LXX. Provided always, and be it enacted, that all penalties and fw- 
feitures recovered under this Act, and not otherwise specially appro- 
priated, shall be applied as follows : One half thereof shall be paid to the 
person who shall sue or proceed for the same, and the other half to her 
Majesty's use, and shall be paid to the sheriff of the county, eitjj or 
town where the same shall have been imposed; and that all convictions 
before justices shall be returned to the court of Quarter Sessions under 
the provisions of an Act passed in the third year of his late Majesty 
King George the Fourth, intitled << An Act for the more speedy retuni 
and levying of fines, penalties, and forfeitures, and reoognixanoes estreat 
ed," and shall be paid to the sheriff of the county, oitji or town, and 
shall be duly accounted for by him. 

LXXI. And be it enacted, that in all cases in which any penalty or 
forfeiture or any costs or expenses are recoverable before two justices of 
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the peace under this Aot^ it shall and may be lawful for any one justice 
of the peace to whom complaint shall be made of any such offence to 
summon the party complained of, and the witnesses on each side, before 
any two such justices ; and at the time and place mentioned in such sum- 
mons, or at any adjournment of such summons, the said two justices may 
hear and determine the matter of such complaint, and upon due proof 
thereof, either by confession of the party or by the oath of one or more 
credible witness or witnesses, give judgment or sentence on such com- 
plaint, *with costs to be allowed by such justices, although no r^^oo-i 
information in writing shall have been exhibited or taken ; and ^ -■ 
all such proceedings by summons, without information, shall b'e as good, 
yalid, and effectual, to all intents and purposes, as if an information in 
writing had been exhibited ; and all penalties, forfeitures, and costs so 
adjudged may be levied by distress and sale of the goods and chattels of 
the party offending, by warrant under the hand and seal of any one jus- 
tice; and in default of such distress the offender may be committed to 
prison by any one justice, by warrant under his hand and seal, there to 
remain for any time not exceeding three months, unless such penalties, 
forfeitures, and costs shall be sooner paid. 

LXXn. And be it enacted, that if any person shall be summoned as 
a witness to give evidence before such justices of the peace touching any 
matter which such justices are hereby authorised to inquire into, and 
shall neglect or refuse to appear at the time and place to be for that pur- 
pose appointed, without a reasonable excuse for such neglect or refusal, 
to be allowed by such justices, or appearing shall refuse to be examined 
on oath, and give evidence before such justices, then every such person 
shall forfeit for every such offence a sum not exceeding five pounds, to 
be levied and paid in such manner and by such means as are hereinbe- 
fore directed as to other penalties recoverable before justices under this 
Act. 

LXXm. And be it enacted, that every proceeding for any offence 
punishable on summary conviction by virtue of this Act shall be com- 
menced within six months after the commission of the offence, and not 
after. 

LXXIY. And be it enacted, that if any person shall think himself 
aggrieved by the judgment of such justices, he may, within one month 
next after such conviction, and upon giving ten days notice of appeal in 
writing to the party to whose favour such judgment shall have been 
given, stating the nature and grounds of appeal, and upon entering into 
recognisances, with two sufficient sureties, to the amount of the value of 
such penalty and costs, together with such further costs as shall be 
awarded in case such judgment shall be affirmed, appeal to the next 
general quarter sessions of the peace for the county, city, or place where 
such conviction shall have been made ; and the justices at such sessions 
are hereby empowered to summon and examine witnesses on oath, and to 
hcftr and finally determine the matter of such appeal, and to award such 
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oosts as the court shall think reasonable to the party in whose fayour audb 
appeals shall be determined. 

LXXV. And be it enacted; that no conviction; or other proceeding 
before justices under this Act shall be set aside for want of fonn, nor be 
remoyed by certiorari or otherwise into any of her Majesty's snpeiior 
courts of record. 

LXXYI. And be it enacted, that in any case to which a penalty ia 
annexed by this Act the whole or any part of such penalty may be c»- 
covered by action of debt in any court now or hereatflier having eonpe. 
tent jurisdiction; by any person who shall sue for the same } and thai in 
p^ . Qo-t every such action for the recovery of such penalty, so ^rnneh of 
L -I such penalty as is sought to be recovered shidl be endorsed on Hib 
writ of summons; and the plaintiff shall not be entided to recover a 
greater sum than the sum so endorsed; and if the party suing for any 
such penalty recover the same or any part as aforesaid he shall be em- 
titled to full costs of suit. 

LXXYII. And be it enacted; that it shall not be lawful for any per- 
son to commence or prosecute any action; bill; plaint^ iaformation;'or pro- 
secution in any of her Majesty's superior courtS; for the reoov^ of any 
penalty or forfeiture incurred by reason of any offence ccnnmitted agaiiiat 
this Act; unless the same be commenced or prosecuted in the napie aod 
with the consent of her Majesty's attorney-general; and that if any 
action; bill; plaint; information; or prosecution; or any proceeding befoff 
any justices as aforesaid; shall be commenced or prosecuted in thp naw 
of any other person than is in that behalf before mentignedli tbo yaqie 
shall be and are hereby declared to be null and void. 

LXXYm. And be it enacted; that with regard to every act; instrph 
ment; or writing by this Act required or authorised to be done or to be 
made or executed by the committee of privy council for trdde, that If Ihe 
same purport to be so donC; mado; or executed by or on bc^ialf 6l the 
said committee; and be signed by one of the secretaries of the said oom- 
mitteC; and (if it require a seal) be sealed by the seal of the saidcon^ 
mittec; then it shall be deemed to be sufficienUy donC; made, or executed; 
to all intents and purposes. 

LXXTX. And be it enacted; that it shall be the duty of the registnr 
of joint stock companies to make a report annually to the said oommittes 
of privy council for trade, setting forth; 

1. A list of companies provisionally regbtered during the past year : 

2. A list of companies completely registered during tibe past year; 

8. A list of cases in which application shall have been made for the 
enforcement of penalties for ftdlure to register; and the pro- 
ceedings; whether by prosecutbn or otherwise; taken in conse- 
quence of such applications; and the results of sueh prooeedings : 
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' 4. A list of aompames whiob shall have bden proyiflioiially registered, 
bat which have not obtained complete registration : 

5. A return of the regulations made by the said committee with regard 

to the retnms required to be made by companies : 

6. A re;tvm of persons appointed to the office of registrar of joint 

stock companies; and other officers and clerks, and of their salaries 
or other remunerations; and of the rules made for the regulation 
the said office : 

7. A return of the amount of all fees paid for certificates of provisional 

or complete registration, and for every other purpose: 

8. A return of the scale of fees appointed by the commissioners of her 

Majesty's treasury for the services to be performed by the regis* 
trar, and of the respective amounts of such fees : 
^. A return of the cases in which the companies had failed r^^o^-i 
to appoint auditors, and of the proceedings taken thereon : ^ J 

10. A return of prosecutions under this Act for any offences not here- 

inbefore specified : 

11. A return of the number of bankruptcies of joint stock companies, 

and of the amount of the debts and assets of such companies re* 
spectively : 

12. A return of modifications made by the committee of privy council 

foif trade in pursuance of this Act, in the conditions and regula- 
tions to be observed by companies, whether existing or future : 
And that, within six weeks after the meeting of parliament next after the 
first day of January in every year, such report shall be laid before both 
houses of parliament. 

LXXX. And be it ezuicted, that this Act may be amended or repealed 
by any act to be passed in this present session of parliament. 



SCHEDULES to which this Act refers. 



SCHEDUDE (A).— See § 7. 

List of Purposes for which provision is required to be made by the 
Deed of Settlement of a Company before such Company can 
obtain a Certificate of complete Registration. 

I. For the holding of Meetingz^ and the Proceedings thereat; viz. 

1. For holding ordinary general meetings of the company once at the 
least in every year, at some appointed place and time* 
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2. For holding extraordinary meetings, either upon the oonTening of 

the directors of the company, or npon the requisition of not less 
than five shareholders. 

3. For the adjournment of meetings. 

4. For the adyertisement and notification of meetings, and the bumness 

to be transacted thereat. 

5. For defining the business which may be transacted at meetings, 

ordinary and extraordinary, or at adjournments thereof. 

6. For the appointment of the chairman at any meeting of the com- 

pany. 

7. For ensuring that each shareholder shall haye a vote : and where 

it is not provided that each shareholder is to have a vote in respect 
of each share, the appointment of the number of votes to be 
given by shareholders in respect of any number of shares held by 
them. 

8. For enabling guardians, trustees, and committees to vote in r^peet 

of the interests of cestui que trusts, lunatics, and idiots. 
r*i.»^l ^' ^^^ ascertaining what shall be the majorities or numbers of 
L J ^votes requisite to carry all or any questions, and where a 

simple majority is to decide. 

10. For describing the mode and form of the appointment of proxies 

to vote in the place of absent shareholders, and for limiting the 
number of proxies which may be held by any one person. 

11. For determining questions where the votes are equally divided, 

whether by the casting vote of the chairman or otherwise. 

U.'^For the Direction of the Execution of the Affain of l/^ CompaiMf 

and the Ret/istratian of its Proceedings: viz. 

12. For prescribing the maximum number of directors to be appointed; 

the number of shares or the amount of interest by which they 
are to be qualified; the period for which they are to hold office, 
so that at least one-third of such directors, or the nearest num- 
ber to one-third, shall retire annually, subject to re-election if 
thought fit; and for the determination of the persons who shall 
so retire in each year. 
18. For filling up vacancies in the office of the directors as they ooeur; 
but not so as to enable the board of directors (if the filling up 
be assigned to them) to fill up such vacancy for a longer period 
than until the next general meeting of the company. 

14. For the continuance in office of directors in default of election of 

new directors. 

15. For regulating the meetings of directors, the quorum thereof, the 

proceedings thereat, and the adjournment thereof. 

16. For recording the attendance of directors, and reporting the same 

to the shareholders. 

17. For the determination of questions upon which the votes of the 

directors may be equally divided. 
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18. For ihe appointment of a person to take the chair of the direotors, 

and for supplying any yacancy in the office of chairman. 

19. For the appointment of the chairman of the directors at meetings 

at which the permanent chairman may not he present. 

20. For regulating the appointment by the directors of officers^ clerkS; 

and servants. 

21. For recording the proceedings of the directors. 

22. For keeping and entering of minutes of such proceedings. 

28. For ensuring the safe custody of the seal of the company, and for 
regulating the authority under which it is to be used. 

24. For providing for the remuneration of the auditors of the accounts 

of the company. 

25. For providing for the appointment of a secretary or clerk (if any) 

of the directors. 

26. For providing for the receipt^ custody, and issue of moneys be- 

longing to the company. 

27. For providing for the keeping of books of account, and for periodi- 

cally balancing the same. 

28. For keeping the records and papers of the company. 

29. For prescribing and regulating the duties and qualifications of 

officers. 
80. For determining what books of accounts, books of registry, and 
other documents may be inspected by the shareholders of the 
company, and for regulating such inspection. 

•m. — For the tHstrilnUion of the Capital of the Company into r^Aoa-t 
Shares^ or for the Apportionment of the Interest in the PrO' L J 
perfy of the Company; viz. 

31. For determining whether calls or instalments of payments (if any) 
are to be made in certain amounts and at fixed periods, and if 
so, what amounts and at what periods. 

82. For determining whether, on failure to pay any instalments or 
calls, the share shall or shall not be forfeited, and if forfeited, 
whether and on what conditions the property in such share may 
be recovered by the shareholder. 

38. For determining whether, and under what circumstances, and on 
what conditions, the capital of the company may be augmented 
by the conversion of loans into capital or otherwise, or by the 
issue of new shares or otherwise. 

84. For determining whether the amount of new capital shall or shall 

not be divided so as to allow such amount to be apportioned 
amongst the existing shareholders. 

IV.— /br ihe borrowing of Money; viz, 

85. For determining whether the company may borrow money, and 

if so, whether on bond or mortgage, or any other and what 
security. 
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86. For detennming whether the diieotan ttnj oontnet debts in \30n- 

ducting the affiurs of the compuiy, and if so, whether to any 
de&iite extent. 

87. For determining whether and to what extent the directors may 

make or iasue promissory notes. 
38. For determining whether and to what extent the directors may 
accept bills of exchange. 



SCHEDULE (B.)— See § 7. 



, OxBimoATB required to be endorsed on the deed of settlement and 

signed by two directors. 

We do hereby certify^ that the within-written deed is the deedof -set- 
tlement of company^ and that to the 
best of onr knowledge the parttcalan therein oontnned are ooirectly set 
forth. 



[♦487] 



^SCHEDULE <0.)-n8ee § 4. 



Bbthbv made pnrsufnt to the << Joint-Stock Oempanies Bejpstntionand 

BegalatioB Ad^'' Vict c ., 1844. 

Fob Fboyisional Bbqibthaxion. 



Name and 



of the Company. 



Name of the proposed 
company. 


* 

Basiness or purpose. 

• 


Place of bniineas (if 1117). 






• 



AVSMOiIX^^ 



8&- 

* .* 



IVomotew of the Comptay . 



Names. 


Occnpatiomi. 


Place of bnainess 
(if any). 


Places of residenoe. 











%* The names of the provisioxLal officers may be added to this return 
imder a separate head| and the snbsoribers may be given in a similar 
manner. 

Provisional Committee or Provisional Directors. 



NIaittes. 



OocnpatlMW. 



Places of busi- 
ness (if any). 



Places of 
residence^ 



Signature of consent 

to act OB committed 

orasdkeetor. 



■••^i 



Dated this 



day of 



18 . 



[/S^noAire.]] 



♦SCHEDULE (D.) 



[♦488] 



BcTUBN made pnrsaant to the <^ Joint-Stook Companies Registration and 

SLegilation A<?t>" Viet <j. .,1844. 

Ohangb of Place of Bnainesa. 



[Aue.} 



Kama of 
Company. . 


fiosinesaor 
purpose. 

1 


Former place [9r princi- 
pal place, iffiwrt ih<m 
omJ of business. 


Present place \at princi- 
pal place] of business. 








• 



^SifMi^fwn^ 
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SCHEDULE (E.)— See § 11. 



Return made porsnant to the '' Joint-Stook Companies Begbtration mnd 

BegalatioQ Act/' Yict. c. .^ 1844. 

Transfer of Shares. 



Name of company. 


Business or purpose. 


Place lor principal place, if more tkan 
<me]f of business. 


• 






Name and place of 

abode of person bj 

whom transfer is 

made. 


Name and place of 

abode of person to 

whom transfer is 

made. 


Distlnctire numbers 
of the shares trans- 
ferred. 




1 


« 




- 



IDaU.'] 



[iSu/fiolvrs.] 
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•SCHEDULE (F.)— See § 12, 



Rktuan made pursuant to the << Joint-Stock Companies BegiBtzation and 

Begolation Aot;'' Yict o. .; 1844. 

" Change of Shareholders. 



Name of company. 


Business or purpose. 


Place [or principal place, 

if mart than ont], of 

business. 


• 
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Persons known to have ceased to be shareholders (except bj transfer) 
since the last retani; dated the day of 



Name. 


Place of abode. 


DifitinctiTe number 
of shares. 






f 



Persons known to have become members (except by transfer) since the 
last return^ dated the day of 



Name. 

1 


Place of abode. 


DiBtinctire number 
of shares. 









Persons whose names have become changed by marriage or otherwise. 



Former name. 


Former place 
of abode. 


Present name. 


Present place of 
abode. 


Dlstinctiye number 
of shares. 


• 











\pau^^ 



[.S'^natore.] 
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[*490] 



*SCHEDnLE (a.H3ee § 56. 



BsifrsN made ptnsnant to the «< Joint-8t6ck Companies Be|^fltntiaii and 

Begalation Aot,'' Vict. c. ., 1844. 

For registration of existing companies, name of the company, bnaineaB, fte. 



Name of the companj. 


Business or purpose. 


r 

Place of bnsinesi^ with 
the branches (if anj). 


■ ' \ 


■ , .i «... ■ 1 


« 



SCHEDULE (H.) 



' Rbtubn made pursuant to the << Joint-Stock Companies Begistration and 

Begulation Act/' Yict. c. ., 1844. 

COBBEOTXD BiTUBN. 

I 

[^Ooi^ of/frnier tneorrect Return."] 

(Copy.) 

Amended return, with correct names and descriptions [tn such of Ae 
preceding fomis as are appluxMe to the case under the provisums of 
the foregoing Act.] 
[Z^afc.J [%fiaAire.J 



SCHEDULE (I.)— See § 50. 



Cebtifioate ot Shabi. 

The Company, first completely registered on the 

day of 18 . 

Number 
This is to certify, that A. B. of ia the proprietor 
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rf the flhare^ number of iho oompanyy 

*8iibjeot to the regulations of the said oompany, and that np to i-^^qii 
thifl day there has been paid ap, in respect of saeh share^ the L J 
Bom of 

Given under the ooinmon seal of the said oompany, the 
day of in ihe year 18 

[ Signatiwre of Secreiary,'^ (L. 6.) 



SCHEDULB (E,)— See § 63. 



TBANsrxa ov Shabis. 

I, Jl* B. of in consideration of 

the snm of paid to me by (7. D. of 

do hereby transfer to the said shar^ 

[or shares^] nnmbered in the undertaking oalled the 

oompanyi to hold onto the said 
his executors, administrators, and assigns, \or successors and assigns,] 
subject to the several conditions on which I nold the same at the time 
of the execution hereof. And I the said do 

hereby agree to take the said share \or shares,] subject to the same con- 
ditions, and to the proyisions of the deed pr deeds of settlement of the 
said company. As witness our hands and seals the 
day of'. 



-r-^ 



10 & 11 ViOT. c. 78. 

An Act to amend cm Act for the RegfisirixtCon, IncorporaHon^ and Beg^ 
lotion of JoirU Stock Companies. r22d July, 1847.] 

Whxbxab by an Act passed in the session of Parliament holden in 
the seyenth and eighth years of the reign of her present Majesty, inti- 
tuled << Ah Act for the Registration, Incorporation, and Regulation of 
Joint Stock Oompanies,'* it is amongst other things enacted, that on the 
complete registration of any company being certified in the manner pre- 
scribed in the said Act, it shall be lawful for such company, amongst 
other things, to purchase and hold lands, tenements, and hereditaments 
m the name of such company, or of the trustees or trustee- thereof, for 
the purpose of occupying the same as a place or places of business of 
the said company, and aJso (but nevertheless with a license, general or 
Bpeeial, f(xr that purpose, to be granted by the Committee of ''^-^ 
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Goancii for Trade, first had and obtained,) such other lands, tenements, 
and hereditaments as the nature of the business of the company maj 
require : and whereas doubts haye in certain cases arisen aa to the mean- 
ing of the said provision, and it is expedient that such doubts should be 
removed, and that further provision should be made as to the granting of 
such licenses as aforesaid by the said committee of privy council ; be it 
r*4Q21 ^^^^^'^'^^ enacted, by the Queen's most ^excellent Majesty, by 
L J and with the advice and consent of the lords spiritual and tem- 
poral, and commons, in this present Parliament assembled, and by the 
authority of the same, that whenever any company, having obtained a 
certificate of complete registration under the said Act, is desirous of pur- 
chasing or holding, taking on lease, holding on mortgage, or in any other 
manner acquiring an interest such as bodies politic or corporate are by 
law incapacitated from acquiring in any lands, tenements, or heredita- 
ments, other than such as it is under said Act entitled to purchase and 
hold, as a place or places of business, it shall be lawful for such company 
to make application to the lords of the said Committee of Privy Council 
for Trade for a license to purchase, take, or hold the same, and the lords 
of the said committee shall thereupon take such application iuto their 
consideration, and may, if they see fit, grant a license to such company 
accordingly; and in such license the lords of the said committe may 
either authorise such company to purchase, take, and again let, sell, or 
otherwise dispose of such lands, tenements, or hereditaments as may in 
the license be particularly described, and to hold the same for such time 
as may be specified in such license, or in any license to be subsequently 
and from time to time granted by the said Committee of Privy CouncU 
for Trade on the application of such company, or may authorise them 
firom time to time to acquire, dispose of, and again acquire such lands, 
tenements, or hereditaments, as the company may from time to time 
desire, or may authorise them to hold lands, tenements, or hereditaments 
on mortgage, and may frame such license in such manner, ancl insert in 
the same such conditions, as with reference to the special circumstances 
of each case they may deem expedient ; and such license shall be held to 
confer upon such company the rights and powers therein expressed to be 
pven in respect of purchasing, holding, and disposing of lands, tene- 
ments, or hereditaments as aforesaid. 

n. And be it enacted, that there shall be presented to both houses of 
Parliament in each year, within fourteen days after the commencement 
of the session, an account of the several licenses, and renewals or ezten* 
sions of licenses, so granted by the Committee of the Privy Council for 
Trade, specifying the nature and extent of the powers contained in esch 
of such licenses, and of the lands so authorised to be held, and also, in 
the case of any renewal or extension of such licenses, an account of the 
extent of land actually held by the company at the time of such renewal 
or extension, and the counties within which such lands are situate. 

m. And whereas certain licenses have from time to time been 
granted by the lords of the said oommittee in pursuance of the ssid 
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Act : be it enacted, that in case any doubt arise as to the effect thereof, 
it shall be held that ax^ license so granted before the passing of this 
Act is valid and effectoal for the purposes therein expressed, and shall be 
deemed sufficient evidence that the lands, tenements, or hereditaments 
therein described or referred to, or which have been purchased, taken, 
held, or disposed of under the authority thereof, are such as the nature 
of the business of the company requires. 

lY. And whereas by the said recited Act the promoters of any com* 
pany formed for any purpose within the meaning of the said Act are, 
amongst other things, required to return to the office for the r«4Qon 
*re{p8tration of joint stock companies a copy of every prospectus ^ -■ 
or circular, handbill or advertisement, or other o^ch document, at any 
time addressed to the public, or to the subscribers or others, relative to 
the formation or modification of such company: and whereas the regis- 
tration of such prospectuses and advertisements has been found to be 
very burdensome to the promoters of such companies, and it is desirable 
to relieve such promoters from the necessity thereof, and in lieu thereof 
to substitute the provisions hereinafter contained : be it therefore enacted, 
that BO much of the said Act as is lastly hereinbefore recited shall be 
and the same is hereby repealed. 

y. And be it enacted, that, in addition to the particulars which the 
promoters of every such company as aforesaid are by the said Act 
required to return to the said office for the registration of joint stock com- 
panies, when and as from time to time they shall be decided on, such 
promoters shall also return, and they are hereby required to return, to 
the said office, the following additional particulars, so sooxl as the same 
shall be be decided on ; (that is to say) 

First. The amount of the proposed capital of the company ; 

Second. The amount and number of the shares into which the same is 
to be divided : 
And if the said company be dissolved, or be incorporated by Act of Par- 
liament, or by royal charter, or by the Queen's letters patent, or be in 
any way vrithdrawn or supposed to be withdrawn from the operation of 
the said Act, the promoters of the company shall forthwith give notice 
thereof to the registrar of joint stock companies. 

VI. And be it enacted, that in case of any alteration being made in 
any of the particulars regbtered b^ the promoters of any company in 
pursuance of the said recited Act ^of this Act, such alteration shall 
forthwith be returned to the registrar of joint stock companies ; and if 
snob return be not made within one monUi after such alteration has been 
made and decided upon, any promoter of the company shall be liable to 
forfeit for each and every alteration not returned as aforesud any sum 
Bot exceeding twenty pounds. 

Vn. And be it enacted, that it shall not be lawful for the promoters 
of any company, or for any person connected with any company, at any 
SxpTSMBXB, 1858.— 28 
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time before sncli company has obtained a certifioate of complete registn- 
tion nnder the said recited Act, to issue or pablish or in any manner 
address or cause or. suffer to be addressed to the public, or (o the sub- 
scribers or Others, any prospectus or circular, handbill or advendsement, 
or other such document relatiye to the formatioh or modification of tht 
G(mipanyj containing any statement at variaiice with the particulars which 
may have been returned to the registrar of joint stock compsnies under 
the said recited Act or this Act, nor to issue, publish, or in any manner 
address or cause or suffer to be addressed to the public, or to the sub- 
scribers or others, any such prospectus, circular, handbill, or advertue- 
ment, containing any statements of particulars which are by the said 
tecited Act or by this Act directed to be returned to the registrar of joint 
stock companies, until such particulars have been returned; and if anj 
prospectus or circular, handbill or advertisemeut, be issued, published 
or addressed to the publico, or to the subscribers or others, oontnij 
r^AQArx ^^^^; ^^7 promoter *of the company shall be liable for each 
L -1 and every such issue or publication to forfeit any sum not exceed- 
ing twenty pounds. 

VJli. And be it enacted, that the penalties imposed by this Ad 
shall be sued for, recovered, and applied in the same manner as penaltaa 
imposed by the said recited Act are therein directed to be sued for, reco- 
vered, and applied respectively. 

IX. And be it enacted, that this Act may be amended or repealed hj 
any Act to be passed in the present session of Parliament. 



INDEX OF PRIVATE STATUTES. 

bBTAlNED BY INSURANCE COMPANIES.(a) 



16 & 16 Vict. c/66. 

47 Geo. 3. (ses^. 1.) c. 31. 
47 Geo. 3. (sess. 2.) c 86. 
49 Geo. 3. c. 125. 

' 6 Geo. c. 4. 137. 



' 13 & 14 Vict. 0. 1. 



Aberdeen Fire and Life ABsniance Company. See 
"Scottish Provincial." 

Accidental Death Insurance Company, and Rail- 
way Insurance Company. Act for amalgamating. 

Albion Insurance Company. Acts to enable the 
company to enrol annuities. 

Alliance British and Foreign Fire and Life Assur- 
ance Company. Enabled to sue and be sued in 

the name of their chairman. 
Alliance British and Foreign Fire and Life Assur- 
ance Company. Act for carrying into effect an 

agreement entered into between this company and 

the Suffolk and General County Amicable Insure 

ance Office. 
Alliance Marine Assurance Company. Enabled to| g q^^^ ^^ ^^ 202. 

sue and be sued, Ac. I ' ' ' 

Alliance Marine Assurance Company. Repealing [4/^5 "^^l 4, c. 34. 

Act of 6 Geo. 4., and granting powers. f 

Amicable Society for a perpetual Assurance Office, j 

Act to enable the corporation to lend money upon > 8 ft 9 Vict c. 8. 

mortgage, ftc 
Argus Life Assurance ComJ>any. Enabled to sue and' 

he sued in the name of any one director, ox of the * 6 ft 6 Will. 4. e. 76. 

chairman or secretary. I 

Architects', Ciril Engineers^, Builders', and (General 

Fire and Life Insurance, Annuity, and Reyersion- 

ar^ Interest Company. Act to change the name 

o^ftc 
Atlas Assurance Company. Act to enable the com* 1 

pany to sue and be sued in the name of the chair- > 54 Geo. 3. c. 79. 

man or secretary. ) 

Birmingham Fire Office. Act to enable the com- 1 ^r. q 3 c 90 
pany to sue and be sued, ftc. . J ' 

(a) The Acts in this Index, prior to the 2 ft 3 Viet, haye been taken from << Var- 
don's Index of Local and Personal and Priyate Acts, from 1798 to 1839." The 
author has omitted some Acts obtained by companies which he understands to 
hay* ceased to exist, and is apprehensive that he may haye retained some others ; 
but he has thought it better to run the risk of mentioning some e3q>ired Acts than 
of omitting any that may be still in existence. 



13 ft 14 Vict c 10. 
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4 & 6 Vict c. 9. 
6 Geo. 4 c; 158. 



9 & 10 Vict c 45. 



13 k 14 Vict c. 9. 



Birmingliam Life Assurance and Annuity Office. 1 ^q q^ 3 c. 89 

Act to enable the company to enrol annuities. \ 
Britannia Life Assurance Company. Act for vega- ^ 

latingy &c. 
British Annuity Company, kc. Act to enabl^ the 

company to sue and be sued, kc, 
British Commercial Insurance Company. Act en-^ 

abling the company to sue and be sued in the I q & 3 WiQ 4 c 38. 

name of a director; Act amending the above, f XQ & 11 Vict c 84» 

and giving power to sue and be sued in the name 

of the secretary. , 

British Empire Mutual Life Assurance Company. | 

Act for the better regulation of the company, to ^ 15 & 16 Vict, c 53. 

enable it to take and nold property, kc, J 

British Guarantee Association. Act to incorporate. 9 & 10 Vict c. 376. 

Caledonia Insurance Company. Act of incorpora-' 

tion, for enabling the Company to sue and be 

sued, to take aiKl hold property, for confirming 

the regulations of. and for other purposes. 
Church of England Life and Fire Assurance, Trust, | 

and Annuity Company. Act to enable the com- - 4 & 5 Vict, c 92. 

pany to sue and be sued in the name of an officer. I 
Ci^ of Glasgow Life Assurance and Reversionary | 

Literest Company. Act to enable the company > 5 & 6 Vict c. 65. 

to sue and be sued, &c J 

Clerical, Medical, and General Life Assurance Com- 
pany. Act to enable the company to sue and be 

suea, to alter certain provisions of their deed of 

constitution, and for other purposes. 
Colonisation Assurance Company. Act of incorpo-' .13^14 yict c 21 

ration. 
Commercial Insurance Company (Dublin.) To sue [ ^ r^ 3 c 96 

in the name of their secretary. 
County Fire Office. Act foi* suing in name of the gy q^ 3 c 11 

managing or any other director. j 

District Fire Insurance Company of Birmingham. 

Act to incorporate by the name of " The District 

Fire Insurance Company," for enabling the said 

company to sue and be sued, and for other purposes. 
Dublin Commercial Insurance Company. To sua 

in the name of the secretary. 
Dublin Marine Insurance Company. For suing in 

the name of the secretary. 
Bagle Insurance Company. Act to enable the 

company to sue in tne name of tlie secretary, 

and to enrol annuities. 
Economic Life Assurance Society. Enabled to 

sue and be sued in the name of one director or 

trustee. 
Edinburgh Life Assurance Company. Act to 

enable the company to sue ana be sued in the 

name of an officer ; Act for conferring on the 

said company certun of the privileges of a coi^ 

porate body, as to sue and to be sued, to hold pro- 
perty, and for other purposes. 
European Life Insurance and Annuity company. 

Act to regulate legal proceedings by and against, 

ke, 
Faoulv Endowment Society. Proprietors of, ena- 
bled to sue and be sued by one dnector^ ke. 



10 k 11 Vict c 4. 



48 Geo. c. 96. 
53 Gteo. 3. c 211. 



> 53 Qeo. 3. c 207. 






3 & 4 WilL 4. c. 6€. 



3 & 4 WUL 4 c 65. 
8 & 9 Vict c 76. 



7 ft 8 Vict c. 48. 



6ft7WgL4 e.21. 
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U ft 15 Vict c. 130. 



Farmers and (General Vm and Life Insurance and 1 

Loan and Annuity Company. Act to enable the V 3 ft 4 Vict c 96. 
company to sue and be suedi ftc. j 

Forth Marine Insurance Company. Act to enable tec.!; v;^ a oq 
the company to sue and be sued, ftc. | o « o v ici. c. »». 

General life and Fire Assurance Company Act 

changing to this name that of the Protestant 

Dissenters' and General Fire and Life Assu- MO ft 11 Vict c. 1. 

ranee Company, and extending to the new com- 
pany the powers of 3 ft 4 Vict. c. 20. 
General Beyersionary and Inyestment Company. 

An Act to enable the company to sue and be 

sued, for facilitating Uie holding and transfer of 

the property by and from the present and future 

trustees, and for other puiposes. 
Glasgow Marine Insurance Company. Act to ena-'^ 6 A 7 VicL e 107 

ble the company to sue and besuedj ftc. ^ | o « < yict. c. xu(. 
Globe Insurance Company. Act for incorporating. 39 Geo. 3. c. 83. 

Globe Insurance Company. For enroUing annui-j g g^; f [^' \\l 

ties by the company. J 49 Geo. 3. c. 123. 

Globe Insurance Company. To enable the com- 
pany to alter and amend some of the proyisions 
of its deed of settlement. 

Guarantee Society. Act for regulating legal pro- 
ceedings by ana against 

Guardian Fire and Life Assurance Company. Acti 
to enable ^e company to sue and oe sued to I |q j^ i^ v*/.* « os 
alter certain provisions of the deed of setUement M^ « a* ^ict. c. ^&. 



30. 

87. 



^ 7 ft 8 Vict c. 39. 



.6 ft 6 Vict e. 64. 



provisions 
and to give further powers. 






12. 



•5 ft 6 Vict c. 66. 



Imperial Insurance Company. For suing in name ) g^ q^ , 
of chairman or any other member of company, f ^^' ^* 

Imperial Insurance Company. Act to enable the^ 
company to alter some ot the provisions of its 
deea of settlement^ and better regulate the com- 
pany. 

Indemnity Mutual Marine Assurance Company. 1 
Act for regulating legal proceedings by and V 6 ft 6 Vict c. 67. 
against I 

Kent Fire Insurance Company. Enabled to sue 
and be sued in the name of tneir secretary. 

Kent Fire Insurance Company. Acts dissolving 
company. 

Licensed Victuallers' and C^neral Fire and Life 

Assiirance Company. Enabled to sue and be 

sued in the name of their chairman, ftc. ■ 

Licensed Victuallers' and General Fire and Life 

Assurance Company. Act to change the name * 

to ^ The Monarch Fire and Life Assurance Com- - 13 ft 14 Vict c. 18. 

pany," and for enabling the company to sue and 

be sued. 
Liverpool Fire and Life Assurance Company. En-' 

abled to sue and be sued in the name of their » 6 ft 7 YHIL 4. c. 119. 

chairman. 
Liverpool Fire and Life Insurance Company. To ' i a i, 1 1 xr*^ oi*o 

change the name, and for other purposes. ■ 10 4 11 Vict c 268. 

Liverpool Marine Assurance Company. Enabled 1 

to sue and be sued in the name of the chainnan > 2 ft 3 WilL 4. c 1. 

or of one director. J 



> 6 Geo. 4. c. 80. 

6 Geo. 4. c. 40. 

7 ft 8 Geo. 4. c. 60. 

^ 7 WilL 4. c. 12. 
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47 ^eo. 3. c. 32. 
• 11 Geo. 4. c. 74. 



London Life Association. 4-ct for enrolUQg ^nai- 
ties. 

London Assurance. Act to enable the corporation 
to purchase annuities upon or for livesi &q« 

London Assurance. Act V> consolidate the stock 
and powers of the corporation of ^' The London 
Assurance of Houses and Goods from Fire," 
with the stock and powers of the corporation of 
'' The London Assurance/' and to confer on the 
last-named corporation the powers of " The Lon- 
don Assurance Loan Companji" and to give 
additional powers to the Lonaon Assurance. 



Marine Insurance Company. Enabled to sae and 1 3 ^ j y:^ ^ g± 

be sued, &c J 

Monarch. See ^^ Licensed Victaallere." 



► 16 Vict c 1. 



8& 9 Vict 0.28. 



ir&12 Viete.46. 



National Loan Fund Life Assurance Society. En- ") 

abled to sue and be sued in the name of the > 1 & 2 Vict c. 92. 

chairman, secretary or one director. 
National Mercantile Life Assurance Society. En-' 

abled to sue and be sued in the name of a nomi- • 10 & 11 Vict c 269. 

nal party, and for other purposes. 
Neptune Marine Lisurance Company. For regulat- 14^5 V'cL c 93 

insr legal prooeedings for and agiamst f « o vicu c. »^. 

NoruL Britisn Insurance Company. Act to enable | 

the company to purchase annuities, to take and 

hold property, invest money upon mortgage, and 

for other purposes. 
Northern Assurance Company. Act for incorpo-' 

rating under this name the North of Scotland 

Fire and Life Assurance Company, for enabling 

the company to sue and be sued, to take^ hold 

and transfer property, lor confirming the rules 

and regulatiojQs, and for other purposes. 
North Wales and Shropshire Assurance Company.! 

Enabled to sue and be sued in the name of the V 7 Will. 4. c 87, 

managing director. I 

Norwich Imion Society for the Insurance of Lives j 

and Survivorships. Act to enable the company 1 -^ «^ ti *. oijc 

to sue and be sued in the name of the secre- p* "^* "** ^' ^^^' 

tary, &c. J 

Ocean Assurance Company. Enabled to sue and! 
be sued in the name pf the chairman or one V 4 & 6 WilL 4. c 9. 
director. J 

Patrick, St, Assurance Company of Ireland. Ena-l 

abled to sue and be suea in the name of the >• 6 Geo. 4. o. 160. 

secretary, or of one member. J 

Patriotic Assurance Company of Ireland. Enabled | 

to sue and be sued in the name of their secre- V 6 Geo. 4. c. 154. 

tary, or of one member. \ 

Phoenix Assurance Company of London. Act to| 

enable the company to sue and be sued in. the V 63 Ckio. 3. c 212. 

name of the secretary, &c. J 

Presbyterian Widows' Fund Association. Act fori 

incorporating the society, for pzoYiding annul- V 16 ft 16 Vict c. 113. 

ties, ac I 
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3 4 4 Vict. c. 20. 



Protestant Dissenters* and General Life and Fire ' 
Insnrance Company. Enabled to sue and be 
sued in the name of the chairman, deputy chair- 
man, or of any one of the directora, or <» the secre- 
tary. See ''General Life and Fire Asanrance 
Company." 

Provident institntion for enrolling Annuities. Ena- 1 47 Geo. 3. (sess. 1) c. 34. 
bled to sue, Ac. ) 60 Geo. 3. 32. 



Railway Passengers' Assurance Company. Act to 

conf«^ certain powers. 
Railway Passengers' Assurance Company. Act for 
add] 



12 k 13 Vict c. 40. 
16 k 16 Vict c. 100. 



conferring additional facilities. 
Reyersionary Interest Society. Act for regulating) o^ o y:^ ^ ^a^ 

leffal proceedings, Ac. ) 

Rock Life Assurance Company. Act to enable the ^ 



company to sue and be sued, and alter certain L i o & 13 Vict c 70 



provisions of the deed of settlement, and to give f 
nirther powers. 



Royal Exchange Lisurance Company (Ireland) 49 Geo. 3. c. 182. 

Royal Exchange Assura9ce Company. Enabled to) 

advance money on £:eehold, copyhold, or lease- >- 6 Geo. 4, c. 37. 

hold estates. J 

Scotland, Life Assurance Company of. To sue, &c. 2 & 3 WilL 4. c. 61. 
Scottish Amicable Life Assurance Society. Act tol 

incorporate, to enable the company to sue and be V 12 & 13 Vict c. ^2. 

sued, and for other purposes. \ 

Scottish Equitable Life Assurance Society. Act for | 

incorporating, confinning the rules and regula- I ^q 4 ^ yict c. 36. 

tions. and enabling the society to sue and be sued, r ^ ^ 

to taKe and hold property, and other purposes. I 
Scottish Marine Insurance Company, To sue and 1 ^ •, » ^7*^ ^ o^ 

besued.&c. 4A6Victc.96. 

•Scottish Provident Institution. Act to enable the ' ■. ^ ^ ^q VicL c 106 

company to sue and be sued, &c. 
Scottish Provincial Insurance Company. Act for.' 

Incorporating under this name the Aberdeen Fire ^ 16 & 16 Vict c. 48. 

and Life Assurance Coxnpany, &c. I 

Scottish Union Insurance Company. Act to enable 1 

the company to purchase annuities and invest v 10 & 11 Vict c. 34. 

money on securities in England and Ireland. j 
Scottish Widows' Fund and Life Assurance Com- 1 

pany. Act to enable the company to sue and be > 3 & 4 Vict c. 41. 

sued. &c. J 

Shropsnire and North Wales Assurance Company. 1 

Act to enable the company to sue and be sued v 7 WilL 4. c. 87. 

&c. j 

Standard Life Assurance Company. Act to enable 1 

the company to sue and be sued in the name of V 2 & 3 Will. 4. c. 81. 



manager, &c. 
irdLii 



. 8 & 9 Vict c. 76. 



Standard Life Assurance Company. Act to amend 

and alter some of the provisions of, &c. . 
Suffolk and General County Amicable Assurance 1 j l e •nrni a ^ ^a 

Office. 5fe««AUiance.": 1 4 & 6 WUl. 4. c. 36. 

Sun Fire Office Company. Act to enable the com- ej n o « o 



Sun Fire 
to the 
chased by. 



pany to sue, &c. in the name of the treasurer. 

fire Office Company. Act to remove doubts asl 
to the validity of life annuities granted or pur- > 7 & 8 Geo. 4. c. 22. 
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San Life Assurance Society. Act to enable the 
company to sne, &c. in the name of the chairman 
or secretary. 

Sun Life Assurance Society. Act to enable the ' 
managers to appropriate profits among the par- 
ties assured. 



^ 64 Geo. 3. c 8. 



^7WiU.4.c.4T. 



>■ 65 Geo. 3. c 46. 



Union Society (Fire and Life). Act to enable the' 

company to sue and be suea in the name of the >■ 

chairman or secretary. 
United Elinffdom Life Assurance Company. Acti a jl. m •Rrni a «i 

to enable Sie company to sue or be sued, kc J * « <> WUL 4. c. 8D. 
Universal Life Assurance Ck)mpany. Act to enable * 

the company to sue and be suea in tiie name of » 6 A 7 WilL 4. c 64 

the actuary, ftc. 
University Life Assurance Society. Act to enable | 

the company to purchase annuities for lives, and I e l /• t^tmi a m 

to lend money or stock upon mortgage, for the [ *. c 4. 

purpose of investment. j 

West of England Fire and Life Assurance C!om-^ ^ ^^^ , |^ 
pany. Act to enable the company to sue and be • 5Vv^ni ^'ii «i. 
sued, &c. ; and Act to amend. 14 4 5 Will. 4. c 37. 

Westminster Life Insurance Society. Act to enable 1 ^^ f^^ , ^^^ 
the company to sue and be sued, 4o. j *** "®^* ^' ^ * •^' 

Yorkshire Fire and Life Lisurance Companv. Act 1 1 jl « ^^yi a ^ 
to enable the company to sue and be sued, 4;c. j ^ • ^ ^^^ *• c- 7. 
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The pages referred to are those between brackets [ ]. 

ABATEMENT, plea in, on the non-joinder of joint-contrators, 337. 

ACCEPTANCE, of the proposal, 69. 

ACCIDENT, insurances against, 96. 

ACQUIESCENCE, in the acts of a majority, when binding, 139. 

effect of, npon unauthorised act of agent, 164. 
ACTION. An assignee solely entitled may bring his action in the name of the 
asfldflrnor, 328. 
and, if necessary, equity will compel the assignor to permit the use of his 
name upon a proper indemity aeainst costs, 329. 
the non-possession of the policy may oe a bar to an action, 329. 
the form of, to compel payment of the assurance moneys, 336. 
against a corporation, 336. 

upon a policy not under seal, may be brought against the subscribing direc- 
tors or any shareholders, 336. 
where the policy is under seal, it must be brought against the subscribing 

directors, 337. 
it is not imperative upon a claimant to sue the nominal party named in a 
private act, 338. * 
but against a company completely registered, it must be brought in accord- 
ance with the act, 339. 
in what manner it is to be brought when the policy contains a clause limiting 

the individual liability of shareholders, 339. 
for money had and received. 

executor of debtor debited in account with the premiums of a policy on his 
Hfe, after satisfaction of the debt and payment by the company, nuiy recover 
the insurance moneys in an, 244. 
will He, by the office, when a mud has been practised upon it, 327. 
will lie, hj an annuitant, for the consideration, where the grantor avoids the 

nant for non-enr6lment, 350. 
wifl lie, bv the assured, to receive the premiums paid upon a void policy, 93. 
ACTUAk X , the opinion ot in the valuation of a reversion, 229. 
the manner in which sucn an omnion should be given, 234. 
the provision of the Masters in Chancery Abolition Act for enabling the Court 
to call in the assistance of an, 271. 
ADIONISTBATION. See PrOaie. 

ADMXNISTRATOB, the tide of the— the validity of his receipt depends upon 
the grant of the ordinary, 316. 
one of several coadministrators can give a good discharge, 315. 
See Executor. 
AGE, the condition requiring proof o^ 78. 
the course pursued by insurance offices when a mistake concerning the age 

has been inadvertenUy made, 79. 
admission of, 83. 

proof of, by extract from the registen, 313. 
seoondary evidence o^ 314« 
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AGENT, when einplo;^ed to effect an insurance, hia acts and knowledge are 

those of the pnncip&l, 37. 

how appointed, 162. 

powers of general agents, 164. 

can only act to the extent of his authority, 164. 

cannot exceed it in case of an emergency, 164. 

subordinate or country, who may be, 165. 

cannot alter an insurance contract or revire a lapsed policy, 165. 

cannot receive a notice of assignment without an express authority, 166. 

his ordinary duties and responsibilities towards his principal, 166. 

duty of, towards the party making the proposal, 167. 

how far the solicitor of the company can be called its, 168. 

ALIENS, statute relating to, 307. 

alien friend, may insure and enforce the contract, except during a subsequent 

war, 308. 

ma^ dispose of his policy by will, 309. 

alien enemy, Bntish creditor possesses no insurable interest in the life of, 19. 

cannot insure, 308. 

any trader in an enemy's country is an alien enemy, 308. 

AMENDMENT OF THE LAW OF LIFE INSURANCE, r^commendationa 

for the, 386. 

ANNUITY, transactions, as usually resorted to to erade the statutes against 

usury, 219. 

redeemable reversionary, the grant of, is an ordina^ mode of making an ad- 

vance upon the security of a reversion, 220. 

when the consideration for the sale of a reversion, must be of adequate Y^luey 
238. •• ...... . - •. - - 

in the absence of a stipulation, the grantor of an annuity re-purchasing is not 
entitled to an assignment of the policy, 250. 

unless the whole transaction is a security only, 251. 

but he may stipulate for the assignment of any policy in force at the time, 
although the grantee may not be bound to keep it up, 256. 
the scope of th^ Annuity Act, 344. 

deed must be inrolled, although granted by a company, if not incorporated, 345. 
the memorial to be inrolled, 345. 
must be inrolled within thirty days, 346. 
when to be inrolled where one of the parties is abroad, 347. 
need not be inrolled unless the consideration is pecuniary, 347. 
the consideration for, must be bona fide paid, 347. 
the beneficial ownership must be apparent on the grant, 348. 
what grants are absolutely void, 348. 

the Annuity Act does not extend to Ireland or Scotland, 348. 
agreements are not within the act. 349. 
the terms on which an annuity will be set aside, 349. • 
it is the duty of the grantee to inrol the deed, 350. 
the remedy of the grantee when the annuity is set aside, 350. 
a Court or Equity will decree specific performance of a complete contract for 

the sale of an, 351. 
a sale of an, is void, where at the time the cestui que vie^ unknown to the 

parties, is dead, 352. 
APPOINTMENT, does not require a consideration, 277. 
under a general power bv the donee to his exeentors or administrators of a 

sum assured upon his life, makes the fund part of his personal estate, 296. 
ARBITRATION, settlement of disputes by, in mendly societies, 149. 
persons cannot by prior agreement oust the jurisdiction of the Courts of 

Law, 149. 
ASSIGNEES, the rights of consecutive assignees inter se. Notice, 180, et seq» 
an assignee for varaable consideration l^kes subject to all the equitiM attach- 
ing to the policy in the hands of the assignor, 185. 

but he may be in a better position than the assignor, 186. 
for assignees in bankruptcy, see Bankruptei^, 
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ASSIG]^MENT, at law, policies and other cboses in actioni are not capable 
of, 169. 

but they are so in equity, the contract for a Talaable consideration raising a 
trust, 170. 

of the principal sum carries the bonuses, 186. 

assignments are usually by deed, 188. 

transfer in lieu of, by surrender and re-grant, 188. 

any evidence of a contract operates as an, 189. 

the advantages of a deed in the case of a sale or mortgage, 190* 
ATTORNEY, power of, in an assignment, 190. 

expires on the death of the donor, 319. 

BANKER, is entitled by custom to the costs of realising his security in bank- 
ruptcy, although no written agreement has been signed, 200. 
BANKRUPTCY AND INSOLVENCY, the priority given to friendly societies 
on the bankruptcy, &c., of their officers, 148. 
to complete an assignment against assignees, notice must be given to the 
office, and the policy delivered up, 175. 
but to affect the assignee, the policy must have been left in the hands of 
the assignor with his consent, 176. 
where no notice has been given, an assignment accompanied by delivery is 
void against assignees, and they may recover the policy in an action of 
trover, 177. 
but they cannot so recover it where a simple lien by deposit is only given, 
177. 
the manner and time in which the policy veaUi(in,.^^ftS8]gQje^«178* 
the assignees most also give notice to the insurers, 179.' 
concernmg proof in, upon covenants for the payment of premiums, 194. 
although a sale for want of notice is void against the assignees, the purchaser 

has a lien fqr the amount of the premium paid by him, 195. 
costs of the equitable mortgagee in bankruptcy where no memorandum has 

been given, 200. 
fraudulent preference is, and voluntary settlement may be, an act of, 276. 
on the deatn of the bankrupt assured the right to recover vests in his ezecu- 
to^316. 
BEQUEST, a policy may be specifically bequeathed, 317. 

the bequest may be to a charity^ 318. 
BONUS, follows the disposition oi the principal sum assured, 186. 

and may be recoverea in an action therewith, 343. 
BYE-LA W, every corporation may make, consistent with its charter or act of 
incorporation, 135. 

CHARTER, earliest date of, when granted to a Life Office, 117. 

a company is bound to act in accordance with, 135, 
CHOSE in action, definition of, 169. See Asngnmeni, 
CODICIL, unattested, cannot be supported as a declaration of trust, 295. 
COMPANIES, popular division into three classes, the proprietary, mixed, and 
mutual^ 1 14. 
order in which the funds of a company are liable in discharging its liabili- 
ties, 115. 
the liability of a mutual insurer in a company fully established ib scarcely ap- 
preciable, 115. 
incorporated. See CorporoHons. 
empowered by letter-patent, 1 Vict c. 73, 118. 

unincorporated prior to the Joint-Stock Companies' Registration Act, IM> 
operation of the act thereon, 123. 
COMPANIES COMPLETELY REGISTERED, 120. 
their formation, the certificate of provisional registration, 123. 
the deed of settlement, 124. 
the certificate of complete registration, 125. 
the powers thereby conferrad, 125. 
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COMPANIES COMPLETELY BEGISTEBED-^on^MiMtl. 
the directors and their powersi 126. 

Sineral meetings, 127. 
e auditors, 127. 
the balance sheet and registered docnmentSy 128. 

may be inspected by any person upon the payment of a small fee, 128. 
the shareholders, 128. 

their liabiUty, 129. 
its limit after the disposal of their shareSi 130. 
contracts by, how enforced, 129. 
bills of exchange and promissory notes, 129. 

are not precladed from obtaining further powers by a private act, 131. 
where contracts not under seal are binding upon, 163. 
the effect of a clause limiting the liability of individual shareholders in the 

Solicies of, 341. 
UND INTEREST, 224. 
CONCEALMENT OF MATERIAL FACTS vitiates the policy, whether made 
by the assured, SI. 
or by his agent, 31. 

or by his referree, where an inquiry is made, 61. 
CONDITIONS, as to the truth of^the warranties and representations, 65. 
as to the annual renewals: ''the thirty days' grace," 65. 
as to the revival of the poucy on proof of health and die payment of a fine, 

66. 
as to maritime risks, 67. 

as to foreign travel, beyond Uie limits of Enrope, 68. 
as to military and naval service, the preventive service, maritime occnpatiooi^ 

68. 
as death by suicide, duelling, or the hands of justice, 69. 
origin of the condition respecting death by the felonious act of the assured, 
70. 
when it will include all cases of intentional self-destruction, whether ffk- 

nious or not, 71. 
the exception in such a condition in favour of a bona fide assignee, 72. 
the exception operating in fieivour of a mortgagee by deposit only, 72. 
this condition is omitted in nominee policies, 73. 
the construction of the condition as re^rds suicide, 73. 

as regards duelling or the hands of justice, 77. 
as to proof of age, 78. 
as to the return of the premiums, 94. 
CONSIDERATIONS, valuable, 172. 
good or meritorious, 173. 
voluntary, 174. 
illegal, 174. 
CONSTKUCTION, of conditions against suicide, 73. 
general rules of construction of policies of assurance, 80. 
of the proviso to render a policy indisputable, 87. 
of covenants in deeds of assignment, 191, 192. 

of the proviso that the company shall not be affected by notice of trusts, 212. 
of clauses limiting the liability of individual shareholders, 339. 
CORPORATION, how created, 116. 
the liability of tne members, 116—118. 
to act as a, without-a charter or act of incorporation is an offence at commoa 

law, 118 n. 
when incorporated after complete registration under the registration act, is 

taken out of its operation, 123. 
is bound to act in accordance with its charter or act of incorporation! 135. 
when contracts not under seal are binding upon, 163. 
when sued it must appear by attorney made under its common seaL 336. 
COVENANTS, the construction of, in deeds of assignment, 191. 
of the covenant not to vitiate the policy, 192. 
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COVENANTS.--(coii<witi«£). 
the effect of snicide apon a covenant to do all acts necessary for keeping a 
policy on foot, 193. 
TOOof in bankruptcy upon coYenants for the payment of prenuumsy 194. 
CBO WN, securities recjuired from debtors to the, 109. 

securities to the, bind all the real estate of the surety to which he is entitled 
at any time during the obligatioui 109. 
register of securities, ana quietus, 110. 
choses are not assignable by and to the, 170. 
on the conviction o? a felon, is entitled to his choses of action, 309. 
is entitled to the choses in action of a felo de se, 309. 
free pardon of, restores property, 310. 
contra, conditional pardon, 310. 

DAMAGES, whether they can be recovered upon a voluntary settlement, 286. 
distinction between a specific performance and a mere ri^ht to, 288. 
a JQiy is now empowered to grant interest in the nature of damages, 332. 
DEATH, burthen of proof of, rests on the assured, 311. 

jpresuniptiveproof of, 312. 
DEBENTURE, a life policy passed as a debenture in a will, 89. 
DEBT, contracted during minority, gives an insurable interest, 19. 

but not when the money was won at play, 19. 
DEBTOR has no interest in a policy effected by his creditor on his life without 
a contract, 244. 
but such a contract is implied when the creditor debits the debtor in acconnt 
with the premiums, 244. 
. but not from the mere payment of one or more premiums by the debtor, 

245. 
unless he has a lien, the debtor is not discharged by the payment by the 
office, 24<S. 
DECLARATION, forms of, 36. 

DEEDS OF SETTLEMENT, of unincorporated companies, 120. 
the effect of the provisions of, 135. 

what provisions operate as the primary term of partnership contract, 136. 
DEFINITION, of contract of insurance, 1. 
of terms in use, 1. 

by statute, of that term "joint-stock company," 122. 
or a chose in action, 169. 
DIRECTORS, are the managinjr partners, 157. 
the^ act by virtue of the provisions of the deed, 157. * 
notice that they are exceeding their authority binds the party contracting with 
them,' 157. 
what amounts to such notice, 158. 
when acts in excess of their authority bind the company, 158. 
thei^ powers are not usually vested in individuals, but in the board, 159. 
to give validity to its acts, the board must be regularly convened, 159. 
a quoruni must be present, 160. 
the appointed number must be kept up, 161. 
they cannot be the agents of the company to commit a frtiud, 161. 
will be personally liable for sending forth false or fraudulent statements, or 
declaring fictitious bonuses, 161. 
DISSOLUTION OF COMPANIES, may be by the consent of the whole body, 
by virtue of a provision in the deed of settlement, or by the interposition 
of the Court, 131. 
See Joini'Stock CompanM Winding-up AcL 
DONATIO MORTIS CAUSA, 294. 

EMERIQON, his definition of life insurance, 5. 
EQUITABLE RELIEF, the terms of, when the policy is set aside, 91. 
the terms of, where an annuity is set aside, 349. 
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EQUITY, may revive a policy on the receipt of the premium by the office after 
notice, 26. 
will order the delivery up of a void policy after an actioii has been brought, 
28. 
or at any time of a policy frandolently obtained, 90, 
requires the parties to contract pari passu, 31. 

wiU reform the contract when inconsistent with the accepted projKMal, 95. 
will restrain illegal acts of the majority of a corporate body, or unincorpo- 
rated company, at the instance or any of its members, 141. 
and in like manner will restrain illegal acts by the directors, 142. 
Court of, has jurisdiction to enforce a claim at the instance of an assignee, 
328. 
EQUITY TO A SETTLEMENT of a married woman, 241, 299. 
EVASION, of the statute requiring an insurable interest, 20. 

of equivalent contract in Ireland, 21. 
EXECUTOR, the title of the. He may give a receipt before probate, 315. 
one of several co-executors can give a good discharge, 315. 
married woman executrix, 315. 
of bankrupt, 316. 
until his assent, a bequest does not operate, 318. 

FELO DE SE, an insurance ou the liffe of, is Void, 69—77, 309. 
forfeits his other choses in action to the Crown, 309. 
inquisition of, 310. 
FELONY, is a forfeiture to the Crown of the choses in action of the felon, from 
the time of the conviction, 309. 
a colourable transfer after the commission of the offence, and before convic- 
tion, may be void against the Crown, 309. 
FITS, construction of the words " not afflicted with fits," 43. 
FOREIGN TRAVEL, 68. 

FORM, of the contract as a policy, is not material at common law, 8. 
but is material under the statute 14 Geo. 3, c. 48, 12. 
of the declaration, 35. 
of life policy, 62. 
of guarantee policy, 107. 

of policy where the contract of life assurance is associated with that of goa- 
rantee, 110. 
FRAUD, what constitutes moral, 58. 
will avoid any policy, and cause the forfeiture of the premiums to the com- 
pany, 92. 
where the policy was obtained by, equity will order its cancellation, 90. 

and ir the sum assured has been paid, the money may be recovered, 
327. 
to put forth false accounts, or declare fictitious bonuses, amounts to, 161. 
in the purchase of a reversion, is implied from the inadequacy of the consi- 
deration, 226. 
or oppression, will set aside any sale, 227. 

insolvency in a voluntary settlor is evidence of, and of an intent to hinder 
creditors, 273. 
FRAUDULENT PREFERENCE, is an act of bankruptcy in a trader, 276. 

but caniiot be presumed in another person, 276. 
FRIENDLY SOCIETIES, where making assurances for amounts exceeding 
2001., are within the provisions of the Registration Act, 147. 
established after the 15th of August, 1850, cannot undertake assurances for 

sums exceeding 1002., 147. 
the privileges granted to, by the earlier acts, 147. 

disputes in, are to be settled by arbitration, or a summary appeal to the justi- 
ces of the county, 149. 
the gradual recision of their privileges, 150. 
their powers of investment, 151. 
the power to appoint nomineeS| 151. 
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FRIENDLY SOCHETIESt— amf»ntted. 
the operation of nominations, 152. 

uie statute 13 & 14 Vict. c. 115, recalling this power, 153. 
the limited power given for the benefit of Uie wiaow, widower, or children, 

164. 
the limited duration of the acts, 156. 

GAMBLING ACT, whether declaratory or enacting, 7. 
applies to policies on other events than life contingencies, 11. 

but not to a contingent contract, not an insurance nor in the form of a 
policy, 13. 
requires the insertion in the policy of the name of the party interested, 20. 
limits the sum to be recovered to the amount of the interest, 21. 
GENERAL MEETINGS, the provisions of the act as to companies completely 
registered, 127. 
powers of General Meetings, whether ordinary or extraordinary, 137. 
Goncernizig acquiescence in the acts of the majority embodied in the resolu- 
tions off 139. 
the effect of unauthorised resolutions of, 139. 
the construction of general powers of, 140. 
the interference of Courts oi Ec^uity with the resolutions of. 141. 
GOUT, mere fact of having had, does not affect a general warranty of good 

health, 40. 
GUARANTEE, companies, 100. 
form of proposal for a guarantee policv, 100. 

the terms of the, how far expressive of the general rules of law upon the sub- 
ject, 101. 
to uphold a guarantee, there must be perfect good faith towards the assurer 
both as regards the disclosure of material facts and occurrences subsequent 
to the contract, 102. 
mere negligence by the employer will not vitiate the guarantee, 103. 

but neglect on his part to perform his part of the contract will do so, 103. 
the company may be liable for the improper conduct of the employed, although 
he may not have misapplied moneys in his own favour, 105. 
but not unless the employed has made himself liable to pay, 105. 
and only according to the precise terms of the obligation, 105. 
the contract is personal with the employer, 106. 
the form of the policy or guarantee bond, 107* 
combination of, with life insurance, 110. 

IDENTITY, evidence of, 314. 

INFANT, cannot in general enter into a contract, 298. 
attaining his majority may avoid his prior contract, 298. 

but cannot recover the premiums paid by him, 298. 
who can give a discharge for a sum payable upon an infant's policy, 298. 
may insure for small sums under the Friendly Societies' Act, 299. 
the Court will deal with his interests under a policy for his maintenance, 299. 
the effect of the settlement on marriage of the chose in action of a female 
infant, 306. 
INDISPUTABLE POLICIES, 84. 

INDEMNITY, whether life insurance is a contract of, apart from the statute, 
6.9. 
Irish decisions that it is not so, 10. 
whether so under the statute, 21. 
if the policy is so, where effected by a creditor on the life of his debtor, 

payment of the debt discharges the office, 22. 
but payment by the office may not discharge the debtor, 26. 
INQUISITION OF FELO DE SE, is not conclusive against the personal 
representatives of the deceased, 310. 
finding that the party wasnon compos mentis is conclusive against the Crown, 
310. 
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INSUBABLE INTEREST, tlie statute requiring, 2. 
is not required in Ireland, 4. 10. 
definition of, 14. 
must be pecuniary^ 14. 
must exist when me policy is effected, 14. 
whetiier arising from the relationship of husband and wife, 14» 
parent and child, 14. 
heir or next of Ian and ancestor, 16. 
expectant devisee and testator, 16. 
purchaser from an expectant devisee possesses, although his yendor m^ 

not, 16. 
debtor and creditor, 19. ^ 
every one possesses an, in his own life, 19. 

trustee or executor possesses, in respect of the legal interest vested in him, 19. 
whether the subsequent cesser of the interest will avoid the policy, 21. 
is rarely the subject of inquiry by the office when paying a claim, 23. 
need not be continuous, 24. 
is not required in a purchaser, 24. 
its continuance in the assignor is sufficient, 24. 
how far existing when the policy effected as a security on the life of a debtor 

is assigned to him, 24. 
the lapse of the, does not affect the equities attaching by contract or upon 
trusts to the policy, 249. 
INSURANCE, definition of the contract, 1. 

terms in use in, 1. 
the uses of, 1. 
the abuses of, 2. 

how &r the contract of, fulfils the legal conditions of a wager, 6. 
distinction between life and marine and fire insurance, 6. 
is not every contract for the payment of money at death, 13. 
term and commencement of the, 64. 
INSURER, who may be an, 114. 

life assurances are occasionally undertaken at Lloyd's, 114. 
INTEREST, was not formerly given at law upon uie sum assured when the 
payment was delayed, 332. 
but now the jury are empowered to giye it, 332. 
in equity it is in the discretion of the Court, 333. 
INTERPLi^DER. Upon conflicting claims at law, the insurers may take tlie 
benefit of the Interpleader Act, (1 & 2 Will. 4, c. 68,) 333. 
and before action brought, so soon as a conflict arises, may file a bill of 
interpleader, 334. 
costs in a suit of, 335. 
IRELAND, (Gambling Act does not extend to, 3. 
whether the 8 & 9 Vict c 109, includes wagering policies in, 28. 
Annuity Act does not extend to, 348. 

stamp auties may be recovered in Ireland from any person executing an un- 
stamped instrument, 356. 
ISSUE, insurances against the birth o^ 98. 

JOINT-STOCK COMPANIES' REGISTRATION ACT, history of the act 121. 
JOINT-STOCK COMPANIES' WINDING-UP ACTS, 131. 

LIMITATIONS, THE STATUTE OF, when a bar to an action 
for the return of the premiums, 93. 
upon a daim, 327. 

for the recovery of the consideration for the grant of an annuity void fir 
want of inrolment, 350. 
LOCUS PCENITENTLffi, 288. 
LOST POLICY, an action may be sustained upon a, 325. 

and payment enforced in equity upon an oner to give an indemnity, 32& 
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LUNATIC, cannot contract, 306. 

but execnted contract by, entered into with another in ignorance of the 

lunacy, cannot be set aside, 306. 
contra, where the contracting party knew of the lunacy, 307. 
to whom a claim due to a lunatic is to be paid, 307. 

MANDAMUS, is the ordinary remedy- to compel compliance by a corporation 

with its charter, 141. 
MARITIME RISKS, 67, 68. 

MARRIED WOMAN, is presumed to have an insurable interest in the life of 
her husband, 14. 
her pNOwer of dis^osinff of her reversionary property, 240. 
her right of survivorship, 240, 300. 
her equity to a settlement, 241. 
has no such equity by the Scotch law, 299, 300. 
the interest of her husband in her life policies, 299. 
the title to policies effected during coverture on her life, 301. 

when so effected with the husband^s funds without his assent, 301. 
when out of the income of her separate propertv, 302. 
how the policy should be effected when intenaed to lorm part of her separate 

estate, 303. 
the disposing power of a woman under contract of marriage, 306. 
MIUTARY OR NAVAL SERVICE, 68. 

MATERIAL FACTS, in the knowledge of the proposer, whether principal or 
agent, must be disclosed, 31, 37. 
although he is not aware that they are material, 31. 
personal examination does not render the disclosure unnecessary, 33. 
whether a statement is material is a question of fact, and for a jury, 35. 
must be mentioned, although not referred to in the declaration, 37. 
what facts are material — ^insanity, intemperance, past serious illness, profli- 
gacy, imprisonment, 39. 
MEDICAL ATTENDANT, who is usual, 44. 

casual attendant is not so, 44. 
MEDICAL REFEREES, their obligations, 51. 

their remuneration, 56. 
MISREPRESENTATIONS, as to the acceptance or rejection of the risk by 
other insurers, 48. 
the statement of the truth with a view to mislead may amount to a misrepre- 
sentation, 49. 
what constitutes moral fraud in a, 55. 
MORTGAGE, the advantages of a mortgage by deed, 190. 
by deposit, where it wm cover future aavances, 196. 
deposit to secure an existing debt, 197. 

may be made to secure a debt due upon a voluntary bond, or to the trustees 
of a voluntary settlement, 197. 
of life interests, with the collateral securities of policies of assurance, 

217. 
such policies are usuallv effected in the names of the mortgagees, 218. 
they should be assigned by a separate deed, 218. 
the relative position of me company as the insurer is not altered by becoming 

the mortgagee of one of its own policies, 218. 
the distinction between the mortgage of a life interest and the sale of an 

annuity, 219. 
iWth power of sale of a reversion, 220. 
upon a mortoage of real estate, the stipulation for additional insurances is not 

usurious, 222. 
by deposit, according to the official value of the policies, 223. 
the remedy in such a case for securing the pavment of the interest, 224. 
MORTGAGEE, the remedies of: he may self through the medium of a Court 
of Ecjuity or foreclose, 197. 
concemmg sales, at his instance, under the new Chancery Procedure Act, 197. 

SsPTSMBXB, 1863. — ^24 



370 bunyon's life assuranok. 

MORTGAGEE— con/mw€d. 
the course to be pursued when his security oonsbts of real estate and a policy 

assigned as a collateral security, 198. 
when a partial lien only is given, the ordinary rights of a mortgagee will not 

be supplied by implication^ 199. 
equitable mortgagee, becoming executor or administratori may retain to the 

amount of his Uen, 200. 
costs of the mortgagee, 200. 

NAME, of person beneficially interested, must be mentioned in the policy, 20. 

althougn it may be granted to a trustee, 19, 305. 
an action must always be brought in the name of the assignor, although the 

policy has been assigned, 328. 
NOTICE. The company is not bound to send notice of the premium faHing 

due, 66. 
that the managing partners are exceeding their authority binds a party con- 
tracting with them, 157. 
but neither the inrolment of a deed in Chancery nor a private act is 
notice, 158. 
to the insurers must be given by a purchaser ; nntQ giyen, the policy may be 

surrendered to the office, 175. 

but afterwards the office becomes a quasi trustee for the assignee, 175. 
assignees in bankruptcy must give notice, 179. 
neither an act of bankruptcy nor a fiat is of itself, 180. 
express notice binds the subsequent purchaser, 180. 
an assignee giving notice, but not obtaining possession of the policy, takes 

prec^ence over a subsequent assignee obtaining possession of the policy 

without notice of a prior lien, 180. 
a subsequent incumbrancer ^ving notice takes priority over a prior assignee 
who has omitted the notice, but obtained possession of the policy, 182. 
whether in such a case, the non-delivery of the poHcy is notice of tbe 
deposit, 183. 
whether want of, in a purchaser, enures .to the benefit of a [transferee with 
. notice, 186. 

the manner in which notice to insurers should be given, 201. 
it must be distinct, 201. 

the several purposes for which it is material, and its sufficiency, 202. 
the distinction oetween notice to affect a subsequent incumbrancer, and notice 

te rebut reputed ownership, 202. 
it must be notice to the company^ 203. 

there must be an agency to receives it in the party to whom it is given, 203. 
an unauthorised agent cannot receive, 204. 
no particular form is required, 205. 
-constructive notice, 201 — 206. 
where the authorised agent is a principal party^ his knowledge is not notice 

to the company, 206. 
whether notice to a single director is notice to the company, 207. 
on a further advance, a fresh notice should be given, 207. 
where the assignor is a purchaser^ the notice should be given to the company, 

208. 
the responsibilities of the insurers in answering inquiries as to notices, 209. 

it is imperative upon them to regard notices, 211. ^ 

the effect and construction of clauses in deeds of settlement to rebut the 

equitable liabilities arising from notice, 212. 
the absence of notice upon a voluntary settlement, 291. 
notice to one trustee is notice to all, 292. 

OFFICERS OF THE COMPANY, how appointed, 162. 
their powers are not affected by the question whether the company is incoipo> 
rated or not, 163. 
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ORDER AND DISPOSITION, of banfarapt and insolvent : policy is, in and 
passes to the assignees where no notice is given, 176. 

PARTY, the person entitled at law must be made a party in «qnity, 329. 

the effect of the Chancery Procedure Act on this rule, 332. 
PARTNERS, the power of partners to pledge the credit of the firm, 157. 

the powerof a majority to bind the rest, 137. 
PAYMENT OF CLAIM, on the receipt of the ezecntor or administrator, 315* 
to a legatee af^r the assent of the ezecntor, 318. 
the conrse to be pursued when the claimant is abroad, 319. 
upon a receipt, is given under power of attorney, 319. 
to one of several joint grantees, 320. 

to whom it should be made when the polic is in mortgage, 321. 
when assigned upon trusts, 321. 
when a voluntary assignment has been executed, 322. 
the insurers are entitled to a discharge which shall bar the legal right, 322. 
329. 
when they are entitled to the custody of a covenant for the production of 

the deeds by virtue of which an equitable receipt is tendered, 323. 
the limit of the protection to which they are entitled when a legal dis- 
charge is given, 324. 
they are entiOed to the delivery of the policy, 325. 
when the statutes of limitations are a bar to a claim, 327. 
insurers unwittingly paying a void claim can recover the money, 327. 
unless the mistake has been one of law, 327. 
PERSONAL SECURITIES, advances upon, coupled with policies, 221. 
are not usually sanctioned by deeds of settlement: in such a case are at the 
risk of the directors, 223. 
PREMIUM, mortgagee, or even volunteer, paying has a lien upon the policy. 
195. 301, 302. 
condition as to the annual payment ; " the thirty days' grace," 65. 
condition for the subsequent payment and revival of the policy, 66, 
forfeiture and nonpayment if not relieved against, 66. 
it^is not imperative upon the company to send renewal notice, 66. 
See Return of the premiums. 
POLICY, must contain the name of the person interested, 20. 
the execution of the, 60. 
cannot be made payable to order unless issued in the form of a promissory 

note, 61. 
the form of the, 62. 
when on the life of the nominee, 63. 

may bo granted without any conditions : ancient form of such policy, 84. 
form of guaratee policy, 107. 
the person whose ufe is assured, not being iihe grantee, has no interest in the 

policy unless there is a contract, express or implied, 244. 
concerning the equitable interests in a policy aner its regrant and revival, 
259. 
POWER, of sale, 190. 
an appointment in exercise of a, does not require a consideration, 277. 
execution of. does not require to be under seal unless the formality is pre- 
scribed, 277. 
unlimited, in a bankrupt, may be exercised by his assignees, 297. 
of attorney, 190. 319. 
PRIORITIES, between consecutive assignees. See Notice. 
PRIVATE ACTS OF PARLIAMENT, incorporating a company, 116. 
facility of obtaining, by Scoteh companies, 117. 
standing orders of uie House of Lords respecting the capital of the company 

precedent to the grant of an act, 117. 
to sue and be sued, and to amend the deed of settlement, 120. 
the jurisdiction exercised by Parliament in granting, 142. 
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PRIVATE ACTS OF PARLIAMENT-^coirfwitted. 
every person has a right to apply for, 143. 

their construction, and how far they are binding upon strangerSi 144. 
when an act is a private act, 144. 
it contains a special clause to prevent its indirectly incoiporating the com- 
pany, 144. 
with the exception of the limited liability, all the privileges of cozpontioQS 

may be obtained by, although not incorporating tne company, 145. 
recitals are not euactin? contrary to the intention of the act, 146. 
statutory powers given by, must J[)e pursued, 146. 

the power to sue and be sued authorises the nominal plaintiff to sue upon a 
covenant entered into with trustees on behalf of the company, 146. 
PROBATE, or letters of administration, must be granted by a court of compe- 
tent jurisdiction, and properly stamped, 316. 
the court by which they should be grantea, 316. 
the effect of the grant by a wrong court, 317. 
PROFERT AND OYER, 325. 329. 
PROPERTY AND INCOME TAX ACT, the duties payable under, 378. 

the exemption of the portion of income paid for insurance premiums, 379. 
PROPOSAL, form of, must be accompanied with full disclosure of material facts 
known to the party making it, 30. 
statements in, wnen incorporated expressly, or by reference in the policy, are 

warranties, 31. 
how accepted, 69. 
PURCHASER, cannot recover purchase money from his vendor on the cesser 
of the insurable interest, 28. 
concealment by, of the death or serious illness of the life assured, will avovi 
a sale, 186. 

RECEIPT CLAUSE, 190. 321. 331. 

REFEREES, their replies are representations, and must be true where materiftl, 
6L 
how far they are agents of the assured, 52. 
they need not volunteer information when no inquiry is made, 52. 
are in general expressly required to disclose all material facts in their knov- 

ledge, 53. 
their representations are fatal, although the assured be ignorant of them, 54- 
making a wilfully untrue statement, may become personally liable, 55. 

but not for a misrepresentation not wilfully untrue, 56. 
See Medical Beferees, 
RENEWABLE LEASEHOLDS. The manner in which the fines are to be borne 
must be ascertained by the terms of the settlement, 260. 
when the leasehold is for lives, policies are the best means of raising the 

fines, 261. 
the rights of the tenant for life, where there is n6 obligation to renew, 261. 
the rights of the remainder^man, 262. 

the equitable rule, where no mode of division is pointed out, 264. 
the doctrine of the court as regards leaseholds for years, 265. 
as regards leaseholds for uves, 266. 
RENEWAL NOTICE, 66. 

REPORT, of the Select Committee on Assurance Associations. 381. 
REPRESENTATIONS, as to material facts, must be substantially correct, 30. 
by the referees, 32. 51. 
need not be in writing, 33. 
REPUTED OWNERSHn>176. 

RETURN OF THE PREfflUMS, equity will in general compel, in granting 
relief to the insurer, 91. 
the assured are entitled to, when the risk has not been run, 91. 

notwithstanding this may have been the fault of the assured, 93. 
except in the case of actual firaud, or when the contract is illegal, 92. 
whether the premiums are annual or single, 93. 
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RETURN OP THE J>REMIUMS-H»n«n«e<i. 
the assured; where entitled to the return, can recover the premiuins.in an ac- 
tion for money had and received, 93« 
when the statute of limitations will har thisright, 93. 
the effect of the condition negativing the, 94. 
REVERSION, the sale of a, most be for an adequate consideration, that is, for 
the market value^ 226. 
the onus of proof lies ujpon the purchaser at the time at which the property 

fiEills into possession, 226. 
the same rule applies to reversionary charges, 226. 
a sale bv auction is generally an adequate test of price, 226. 
unless there are special circumstances, as where the sale is '^ without reserve,'^ 

227. 
in testing the adeonacy the Court will weigh all the circumstances, 227. 
the evidence of value— and elements for its estimation: 
the opinions of surveyors, 228. 

or actuaries, 228. 
the health of the tenant for life, 229. 
the costs of realisation, 236. 
the nature and state of the property itself, 232. 237. 
the further contingency of the oirtn of issue, 237. 
the purchaser is entitied to a consideration for locking up his money, 230. 
there is no arbitrary rule that the market value is any proportion of the 

calculated value, 232. 
the manner in which the valuation should be made by an actuary, 234. 
when the consideration is an annuity, it must be of an adequate value, 238. 
a confirmation is inoperative as a bar to the equitable rule while the 

property remains reversionary, 238. 
the terms of equitable relief, 238. 
when lapse of time is a bar, 239. 

the equitable rule does not apply to family arrangements, 239. 
when the property of married women: 

their power over property settied to their separate use, 240. 
over tneir unsettied realty, 241. 

or money converted in equitv, 241. 
the power of disposition of the husband over his wife*s unsettied per- 
sonalty while reversionary, 240. 
over her term of years, 241. 
over her annuities, 241. 
their equity to a settiement, 241. 
concerning notice on the purchase of, 242. 
the effect of a distringas or stop order, 243. 

the Succession Duty Act charges a reversion in the hands of a purchaser, 375. 
REVIVAL OP LAPSED POLICY, acceptance of the premium after notice 
of the avoidance will amount to a, 26. 
the condition respecting the, 66. 
a subsequent demand of the premium, if uncomplied with, will not amount 

to, 218. 
revives all equities previously attaching, 259. 

but a re-grant without any prior agreement does not, but operates in &vour 
of the object, 259. 
REVOCATION, power of, may be reserved in a voluntary settiement, 297. 
but is inoperative unless duly executed, 297. 

SCOTCH COMPANIES, incorporation of, limited liability of shareholders 
in, 117. 
Registration Act does not extend to, unless having branches in England or 
fieland, 122. 
SCOTLANI), Annuity Act does not extend to, 348. 

SOLICITOR, the solicitor of a vendor cannot purchase while the relationship 
remains, 227. 



374 bunyon's life assubanoe. 

SPITTING OF BLOOD, 41. 

STAMPS, the scope and operation of the Stamp Act5| 353. 
the stamping ot ezecnted instruments, 354. 

they may be generally stamped after execntion on the payment of a 
penalty, 354. 

with the exception of some specified instruments, snch as bills of exchange} 
receipts (except within a month), and policies of marine insurance, 356. 

but life policies may be stamped on paying the ordinary penalty, 356. 
an agreement to leave an instrument unstamped, and pay the penalty if 

necessary, is void as an evasion of the law, 356. 
in Ireland, any person executing an unstamped instrument is liable to the 

payment of the duty, 356. 
life policy stamps, 357. 

the preparation and delivery of a stamped policy is compulsory upon the in- 
surers, 357. 
may be either impressed upon the paper of the instrument, or affixed bj ad- 
hesive stamp, 358. 
agreements, 358. 
CONVEYANCES ON SALES, ad Valorem duties payable, 359. 

in conveyances the consideration must be truly expressed, 360. 

and the duty is payable where the consideration is Uie transfer of stock, 361. 

where the conveyance is to a sub-purchaser, 361. 
MORTGAGES, ad valorem duties payable, 362. 

for unlimited sums, 363. 

to secure the re-transfer of shares or stock, 363. 

transfers of, 364. 

under the old law a covenant to repay any premiums paid by the mor^agee 
rendered the deed liable as for an unlimited sum, 365, 
but not a mere charge of the premiums, 365. 

the construction of the provision in the new act, 366. 
the ad valorem stamp is once payable if exceeding 22., 367. 
whether the ad valorem stamp is payable on sales or mortgages of policies, S67. 
annuities, 369. 
progressive duties, 370. 
receipts, 370. 
settlements, 372. 
STATUTES: 7 A 8 Vict c. 66. (Mens), 307. 
17 Geo. 3, c. 26. (Annuities), 344. 
53 Geo. 3, c. 14. (Annuities), 344. 

3 Geo. 4, c. 92. (Annuities), 346. 
1 Jac. 1, c. 11. (Bigamy), 312. 

15 & 16 Vict c. 86. (Chancery Proceedings), 332. 
6 Geo. 4, c. 91. (Charters of Incorporation), 118. 
60 Geo. 3. c. 85. (Crown debtors), 109. 
52 Geo. 3, c. 60. (Crown debtors), 109. 

6 4 7 Wm. 4, c. 28. (Crown debtors), 109. 

1 & 2 Vict c. 61. (Crown debtors), 109. 
5 & 6 Vict c. 79. (Crown debtors), 109. 

2 Vict ell. (Crown debtors), 109. 

7 & 8 Vict c. 90. (Crown debtors), 109. 

19 Car. 2, c. 6. (Estates pur antre vie), 312. 
13 Eliz. c. 5. (Fraudulent Conveyances), 272. 
27 Eliz. c. 18. (Fraudulent Conveyances), 294. 
10 Geo. 4, c. 66. (Friendly Societies), 147. 

4 & 5 Will 4» c 40. (Friendly Societies), 148. 

3 & 4 Vict c 73. (Friendly Societies), 150. 
9 ft 10 Vict c 27. (Friendly Societies), 149. 

13 k 14 Vict c 115. (Friendly Societies), 147, 153. 

15 & 16 Vict c. 65. (Friendly Societies), 150. 

16 k 17 Vict c 123. (FrienAy Societies), 151, 156. 

14 Geo. 3, c. 48. (The Gambling Act), 3. 
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STATUTES— «m«nti«f. 

7 Geo. 4, c. 67. (loBolyent Debtors], 273. 

1 & 2 Vict. c. 110. (Insolvent Debtors), 273. 

7^8 Vict. c. 110. ( Joint^Stock Companies' Begistration Act), 121, et seq. 

10 ft 11 Vict. c. 78. (Joint-Stock Companies' Registration Act), 124. 

I Vict c. 73. (Letters Patent), 119. 
21 Jac. 1, c. 16. (Limitations), 327. 

3 ft 4 WilL 4, c. 42. (Limitations), 327, 333, 350. 

8 ft 9 Vict. c. 100. (Lunatics), 307. 
16 ft 17 Vict. c. 70. (Lunatics), 307. 

3 ft 4 Anne, c. 9. (Notes and Bills), 61 n. 

16 ft 17 Vict. c. 34 (Property Tax Act), 378. 
16 ft 17 Vict c. 91. (Property Tax Act), 380. 

6 ft 7 Will. 4, c. 86. (Be^try), 312. 

7 Will. 4, ft 1 Vict cc. 1, 22. (Registry), 312. 
10 ft 11 Vict c. 65. (Registry), 312. 

6 Gee. 1, c. 18. (Royal Exchiange and London Assurance Corporation, act 
auiborising the foundation of), 117. 

5 W. ft M. c 21. (Stamps), 354. 

6 WilL 3, c. 12. (Stamps). 354. 
36 Geo. 3, c. 63. (Stamps), 356. 
48 Geo. 3, c. 149. (Stamps), 360. 

66 Geo. 3, c. 184. (Stamps), 353, et seq. 

66 Geo. 3, c. 56. (Stamps), 356. 

6 ft 6 Win. 4, c. 64. (Stamps), 353. 

13 ft 14 Vict c. 97. (Stamps), 353, et seq. 

16 ft 17 Vict c. 59. (Stamps), 353, et seq. 

16 ft 17 Vict c. 63. (Stamps), 353, et seq. 

16 ft 17 Vict c. 51. (Succession Duty Act), 374. 

4 ft 5 Win. 4, c. 23. (Trust estates of felons), 310. 

8 ft 9 Vict c. 109. (Wagers), 28. 

II ft 12 Vict, c 45. (Winding-up Acts), 131. 
12 ft 13 Vict c. 108. (Winding-up Acts), 131. 

SUCCESSION DUTY ACT, 372, 

expressly exempts policies and post obit securities, 376. 
SXnCIDB, 69—77. 

SURETY, company has no lien for a debt due by the principal upon the lite 
policy of the, 223. 
but may have a set-off when the demand is liquidated, 223. 
where the creditor insures the life of the surety the payment by the company 
does not discharge the debt, 247. 

TRANSFER, by one company of its business to another, 133. 
THELLUSSON ACT, trusts for the payment of premiums are not within 

the. 200. 
TRUST, policies effected by trustees wiU in general be subject to the trusts of 
the property out of which the insurable interest arises, 249. 
attaching upon the insurance moneys, is not affected by the invalidity of the 

policy, when the company elects to treat it as a continuing contract, 249. 
a teust of personalty, although voluntary, is complete in equity, even where 
by parol only, 278. 
but the Court wiU not raise a trust upon a voluntary consideration, 283. 
TRUSTEE, may insure in respect of the legal interest vested in him, 19, 
for sale cannot himself be the purchaser, 227. 
insuring, the policv is clothed with a trust, 249. 
may be constitutea such for a volunteer, 277. 

UNCHALLENGEABLE POLICIES, 88. 

VOLUNTARY SETTLEMENT, to support a, his circumstances must entitle 
the settlor to make it, and the gift must be perfected, 272. 
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VOLUNTARY SETTLEMENT— owtfinuec?. 

if made by a man in insolvent circumstances; is fraudulent witliin the 13 
Eliz. c. 6, 273. 

the manner in wMcli the test of fraud is to be applied, 2T4. 

when set aside, subsequent creditors are let in, 275. 

by an insolvent of equitable personalty belonging to his wife, 276. 

when there is an express declaration of trust the gift is complete, 277. 

by declaration of trust, need not be by deed, 277. 

unless a deed is required for the executors of a |)Ower^ 277. 

a direction to a trustee assented to, and acted on by him, will be effectaa]| 278. 
and in like manner to a debtor or depositary, 278. 
but it is the intention that operates : there is no magic in tae WY>rd5 
"trust or trustee," 279. 

the difficulties of the case when the gift is in the form of an assignment, 
280—288. 

the court will not raise a trust upon a voluntary consideration, 283. 

whether the construction of an assignment may be that of a declarstion of 
trust, 284. 

whether damages can be recovered at law, or a court of equity will givi equi- 
valent relief 286. 

the practical difference between specific performance and a mere ligjbt to 
damages, 288. 

the effect of the reservation of a locus poenitentife, 1288. 

when the assignment is not under seal, 292. 

the effect of an ex post &cto consideration, 293. 

the rights of the next of kin under an ultimate trust, 293. 

when the settlement is by a covenant executed, it is complete, 293. 

the effect of an alteration in the law making policies assignable at law, 294. 

an incomplete assignment cannot be supported as a donado mortis causa, 2& 
VOLUNTARY BOND, 294. 

WAGERS, not illegal at common law, unless contrary to public policy, 7. 
a wager respecting a life contingency is not so necessarily, 7. 

8 & 9 Vict. c. 109, extends to L^land, 28. 

statutes respecting, are not retrospective, 29. 
WARRANTIES, must be literally true, 31. 

distinction between a warranty and a representation, 34. 

effect of general warranty, 39. 

as to specific diseases, 41. 

upon whom the burthen of proof of the truth of the warranties lies, 81. 

in a guarantee policy— distinction between a warranty to pvrsae a paiticdftr 

course, and a mere representation, 104. 

WINDING-UP ACTS, the dissolution of companies under, 131. 

the remedy in equity under, when the policy contains a clause piohiluting 
actions against the shareholdeFS, 342. 
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